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Resumen 
Este presente trabajo titulado Una sentencia con sabor a impunidad: La Sala de 

Apelaciones y las implicaciones del estándar (re)interpretativo del art. 28 en los 

conflictos armados contemporáneos analiza la absolución de Jean-Pierre Bemba 

Gombo por la Sala de Apelaciones de la Corte Penal Internacional (CPI) y sus 

implicaciones en la interpretación del art. 28 del Estatuto de Roma. Bemba, líder 

del Movimiento por la Liberación del Congo (MLC), fue inicialmente condenado 

en 2016 por crímenes de guerra y crímenes contra la humanidad cometidos por 

sus tropas en la República Centroafricana (RCA) entre 2002 y 2003. Sin 

embargo, en 2018, la Sala de Apelaciones de la CPI revocó esta condena, lo que 

generó un debate significativo sobre la jurisprudencia de la CPI y la interpretación 

de la responsabilidad de mando. 

El documento, se centra en cómo la Sala de Apelaciones introdujo una nueva 

distinción entre "control efectivo" y "control remoto", también reemplazó el 

concepto de "medidas necesarias y razonables" por el de "proporcionales, 

viables y discrecionales", todo ello podría hacer que el precepto de 

responsabilidad de mando sea inaplicable en muchos conflictos armados 

contemporáneos, fomentando así la impunidad. Finalmente, se concluye que la 

reinterpretación del art. 28 puede establecer un peligroso precedente que 

favorece la impunidad sistémica en los conflictos armados. El desconocimiento 

de los enfrentamientos armados contemporáneos por parte de la justicia penal 

internacional perpetúa la comisión de crímenes graves sin consecuencias 

legales, socavando la salvaguardia de las víctimas y justicia que requieren. 

Palabras clave 
Responsabilidad del superior jerárquico, conflictos contemporáneos, justicia 
penal internacional, impunidad. 
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ABSTRACT 
This present work, titled A Sentence with a Taste of Impunity: The Appeals 

Chamber and the Implications of the (Re)interpretative Standard of Article 28 in 

Contemporary Armed Conflicts, analyzes the acquittal of Jean-Pierre Bemba 

Gombo by the Appeals Chamber of the International Criminal Court (ICC) and its 

implications for the interpretation of Article 28 of the Rome Statute. Bemba, leader 

of the Movement for the Liberation of Congo (MLC), was initially convicted in 2016 

for war crimes and crimes against humanity committed by his troops in the 

Central African Republic (CAR) between 2002 and 2003. However, in 2018, the 

ICC Appeals Chamber overturned this conviction, sparking significant debate 

about ICC jurisprudence and the interpretation of command responsibility. 

The document focuses on how the Appeals Chamber introduced a new distinction 

between "effective control" and "remote control," and replaced the concept of 

"necessary and reasonable measures" with "proportional, viable, and 

discretionary" measures. This shift could render the precept of command 

responsibility inapplicable in many contemporary armed conflicts, thus fostering 

impunity. Finally, it concludes that the reinterpretation of Article 28 may establish 

a dangerous precedent that favors systemic impunity in armed conflicts. The 

international criminal justice system's lack of understanding of contemporary 

armed confrontations perpetuates the commission of serious crimes without legal 

consequences, undermining the protection and justice that victims require. 

Keywords 
Superior responsibility, contemporary conflicts, international criminal justice, 

impunity. 
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Introducción

La absolución de Jean-Pierre Bemba Gombo, ex vicepresidente de la 

República Democrática del Congo, por la Sala de Apelaciones de la CPI, el 8 de 

junio de 2018, después de haber sido previamente condenado por la Sala de 

Primera Instancia III en marzo de 2016 por crímenes de guerra (asesinato, 

violación, saqueo) y dos cargos de crímenes contra la humanidad (violación y 

asesinato), ha generado un debate profundo acerca de la complejidad de la 

justicia global en materia penal. 

La Sala de Apelaciones ha marcado un cambio significativo en la 

jurisprudencia establecida reinterpretando el art. 28 del Estatuto de Roma en el 

que desarrolla un estándar jurídico que convierte el precepto de responsabilidad 

de liderazgo o del superior jerárquico inaplicable, generando con ello impunidad. 

En primer lugar, se rompe con una práctica previamente aceptada tanto por la 

CPI como por los tribunales ad hoc respecto al “control efectivo” y se introduce 

la atenuante de “control remoto”. En segundo lugar, respecto a la responsabilidad 

de Bemba en la prevención y castigo de los crímenes realizados por las tropas 

bajo su liderazgo, no implica la obligación de implementar todas las medidas 

adecuadas y razonables necesarias para el cumplimiento de su deber, sino que 

debe considerarse solo aquellas que sean “proporcionales y viables” y que estén 

sujetas al análisis discrecional del costo/beneficio del superior jerárquico. En 

tercer lugar, se analizará la noción de conflicto armado y la caracterización de 

los conflictos armados contemporáneos que debió considerar la Sala de 

Apelaciones para evitar fomentar un clima de impunidad. Por lo tanto, las nuevas 

consideraciones de la última instancia de la CPI imponen un estándar 

reinterpretativo del art. 28 del Estatuto de Roma, que vuelve imposible la 

aplicación de este a los conflictos armados contemporáneos fomentando con ello 

un clima de total impunidad. 

Por consiguiente, este informe se enfocará en analizar el estándar de la 

CPI respecto a esta modalidad de atribución de responsabilidad. Para analizar 

el nuevo estándar del fallo de la CPI, en primer lugar, será fundamental abordar 

los principios del Derecho Internacional que fundamentan la realización de la 

responsabilidad del superior jerárquico, específicamente, cómo han desarrollado 

los tribunales internacionales uno de sus elementos: el “control efectivo”. 
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Seguidamente, se analiza la falta de “medidas necesarias y razonables” y el 

nuevo imperativo de considerar solo aquellas que resultarían “proporcionales y 

viables”. Finalmente, resulta inevitable centrarnos en cómo afectaría este nuevo 

estándar del art. 28 a los conflictos contemporáneos al establecer un precedente 

que dificulta la rendición de cuentas y perpetúa la impunidad. 
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Antecedentes y hechos 

Jean-Pierre Bemba Gombo estableció el Movimiento por la Liberación del 

Congo (MLC) en el año 1998, con el objetivo de derrocar al Gobierno de la 

República Democrática del Congo (RDC). Entre el 26 de octubre de 2002 y el 15 

de marzo de 2003, Bemba fue el presidente del MLC, encabezando tanto su ala 

política como su brazo armado llamado la Armada de Liberación del Congo 

(ALC). En su función, Bemba actuaba como comandante en jefe y principal 

financiador, como autoridad para dirigir operaciones militares, gestionar la 

estructura interna del MLC y la ALC, y sancionar la conducta de los miembros 

del grupo armado (CPI 2018, párrafo 380-385). 

 
A finales de 2002, el presidente de la República Centroafricana (RCA), 

Ange-Félix Patassé, invitó a Bemba a formar una coalición para oponerse las 

fuerzas sublevadas bajo el liderazgo del General Francois Bozizé se enfrentaron 

en un conflicto armado no internacional (CANI) durante una operación de cinco 

meses en la República Centroafricana (RCA). De un lado estaba el Gobierno de 

la República Centroafricana, apoyado por el MLC, entre otros. Del otro lado, se 

encontraba un grupo armado conocido como los ‘Rebeldes del General Bozizé’. 

Este enfrentamiento ocurrió exclusivamente en el territorio de la República 

Centroafricana (CPI, 2016, párrafo 404).  

 
En el marco del CANI, integrantes del MLC llevaron a cabo acciones de 

violación, saqueo y asesinato a civiles en diversas ubicaciones, incluyendo 

Bangui, PK12, PK22, Bozoum, Damara, Sibut, Bossangoa, Bossembélé, Dékoa, 

Kaga Bandoro, Bossemptele, Boali, Yaloke y Mongoumba. Estas acciones 

estuvieron bajo el mando de Bemba, en su calidad de presidente del MLC y 

comandante en jefe de la ALC. Estos actos no fueron incidentes aislados, sino 

que reflejaron el comportamiento habitual de las tropas del MLC. Los ataques 

contra civiles no fueron accidentales, sino el resultado de acciones deliberadas 

dirigidas contra ellos por los miembros del MLC (CPI, 2016, párrafo 563-674).  

 
El 15 de marzo de 2003, François Bozize se consolidó como presidente 

de la República Centroafricana (RCA) luego de liderar un golpe de Estado contra 

Ange-Félix Patassé. 
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Posteriormente, el 21 de diciembre de 2004, el Gobierno de la RCA envió 

a la Corte Penal Internacional (CPI) los delitos perpetrados en su jurisdicción 

posterior a la firma y la implementación del Estatuto de Roma. En junio de 2005, 

el Gobierno proporcionó al Fiscal documentos sobre los crímenes cometidos en 

2002-2003 y los registros de los procedimientos judiciales celebrados en Bangui 

relacionados con estos crímenes. Casi dos años después, el 10 de mayo de 

2007, la Fiscalía informó al Gobierno de la RCA, a la Sala de Cuestiones 

Preliminares III y al Presidente de la Corte de su decisión de abrir una 

investigación contra Jean-Pierre Bemba Gombo. 

 
El 23 de mayo del año 2008, la Sala de Cuestiones Preliminares III realizó 

la emisión de una orden de arresto en secreto y solicitó un arresto provisional al 

Reino de Bélgica. El día siguiente, el Sr. Bemba fue detenido por las autoridades 

belgas, y la Sala decidió levantar la confidencialidad de la orden de arresto. El 

10 de junio de 2008, la Sala dio emisión de una nueva orden de arresto para 

sustituir la anterior, añadiendo los cargos por asesinato como crimen de lesa 

humanidad y crimen de guerra contra el Sr. Bemba, y dirigió al Reino de Bélgica 

una solicitud de arresto y entrega del Sr. Bemba a la CPI. En cumplimiento de 

las obligaciones internacionales, el 3 de julio de 20008, el Sr. Bemba fue 

transferido y entregado a la CPI, compareciendo al día siguiente por primera vez 

frente a la Sala de Cuestiones Preliminares III.  

 
El 15 de junio de 2009, la Sala de Cuestiones Preliminares III determinó 

que existían pruebas suficientes para sostener que el Sr. Bemba podría ser 

responsable como comandante militar según el art. 28(a) del Estatuto de Roma 

(1998) por los siguientes delitos: asesinato como crimen de lesa humanidad (art. 

7.1.a), asesinato como crimen de guerra (art. 8.2.c.i), violación como crimen de 

lesa humanidad (art. 7.1.g), violación como crimen de guerra (art. 8.2.e.vi) y 

saqueo como crimen de guerra (art. 8.2.e.v.), perpetrados en la RCA desde el 

26 de octubre de 2002 hasta el 15 de marzo de 2003. 

 
El 22 de noviembre de 2010, empezó el juicio frente a la Sala de Primera 

Instancia III se dio inicio a través de la presentación de pruebas al día siguiente. 

Durante el proceso, la Sala emitió numerosas decisiones y órdenes, entre ellas, 

219 decisiones por escrito, órdenes, notificaciones y solicitudes de cooperación, 
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así como 277 decisiones y órdenes orales. Asimismo, se admitió un total de 733 

elementos de prueba, incluidas 5724 páginas de documentos. La Sala se reunió 

durante 330 días laborables y escuchó a 77 testigos, incluidos 40 testigos 

convocados por la Fiscalía, 34 convocados por la Defensa, 2 testigos 

convocados por el Representante Legal de las Víctimas y un testigo convocado 

por la Sala. Además, se permitió que tres víctimas presentaran directamente sus 

opiniones e inquietudes. Finalmente, la Fiscalía, el abogado o parte de defensa 

y el Representante Legal de las Víctimas presentaron sus declaraciones de 

clausura oral el 12 y 13 de noviembre de 2014 (Coalición para la Corte Penal 

Internacional s.f., Bemba I, pp. 1-5). 

Después de más de cinco años de investigación exhaustiva, un 21 de 

marzo de 2016, la Sala de Primera Instancia III encontró al Sr. Bemba culpable 

de dos delitos de crímenes de lesa humanidad (asesinato y violación) y tres 

delitos de crímenes de guerra (asesinato, violación y saqueo). Se le condenó 

como comandante militar que no había tomado las medidas necesarias 

razonables dentro de su capacidad para prevenir o castigar los crímenes 

perpetrados por las fuerzas del MLC, ni había informado a las autoridades 

competentes para su investigación o enjuiciamiento. Hubo dos opiniones 

diferentes entre las juezas Kuniki Ozaki y Sylvia Steiner.  

Por un lado, Ozaki, en su opinión expone su interpretación de dos 

aspectos esenciales: enfatizando el requerimiento de una conexión causal 

directa entre el fallo del comandante en ejercer control adecuado y la comisión 

de crímenes, y propone criterios claros para definir una “organización” en 

relación a la “política organizativa” que se exige. Por su parte, Steiner, en su 

opinión examinó el requisito establecido en el art. 28, de una vinculación evidente 

entre la perpetración de los delitos y la incapacidad del superior jerárquico para 

ejecutar un dominio efectivo. La jueza consideró necesario analizar y definir con 

mayor claridad cuáles eran las obligaciones en cuanto a impedir y/o combatir los 

crímenes. Según Steiner, la doctrina legal de los tribunales designados señala la 

existencia de una obligación general de mantener el orden y controlar a la tropa, 

así como de asegurarse de que estén conscientes de sus deberes conforme al 

derecho internacional humanitario. 
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El 21 de junio de 2016, la Sala impuso al Sr. Bemba a 18 años de cárcel. 

Sin embargo, tanto el fallo como la sentencia fueron apelados, con la defensa 

cuestionando la culpabilidad y la severidad de la sentencia, y la Fiscalía 

impugnando la interpretación legal de los cargos y la evaluación de pruebas. 

 
Entre el 9 y el 12, así como el 16 de enero de 2018, la Sala de Apelaciones 

llevó a cabo audiencias para escuchar las presentaciones y observaciones de 

las partes y participantes. El 8 de junio de 2018, por mayoría de votos, se anuló 

la condena y se absolvió a Bemba de dos acusaciones de crímenes contra la 

humanidad (violación y asesinato) y tres acusaciones de crímenes de guerra 

(asesinato, saqueo y violación). Se destacó que la Sala de Primera Instancia III 

había interpretado erróneamente las pruebas al considerar que las pruebas 

presentadas eran suficientes para demostrar la culpabilidad del acusado más 

allá de cualquier duda existente. La Sala de Apelaciones también encontró que 

el Sr. Bemba no puede ser considerado penalmente responsable bajo el art. 28 

del Estatuto de Roma de la CPI debido a los crímenes restantes perpetrados por 

las tropas del MLC durante la operación en la RCA, pues la Sala de Primera 

Instancia III habría incurrido en errores graves sobre su conclusión de que el Sr. 

Bemba no había tomado todas las medidas razonables y necesarias para la 

prevención o castigo de los crímenes realizados por las tropas del MLC. Además, 

se redujo la cantidad de crímenes considerados probados a una sola muerte, la 

violación de 20 personas y cinco actos de saqueo. Hubo dos opiniones 

divergentes de los jueves Mmsenono Monageng y Hofmanski, una opinión 

disímil de los jueces Van Den Wyngaert y Morrison, y una opinión concurrente 

separada de juez Eboe-Osuji.  

 
Luego de la absolución del Sr. Bemba en el caso principal, la Sala de 

Apelaciones indicó que no había motivo para continuar el arresto del Sr. Bemba 

sobre el caso relacionado con presuntos crímenes en la RCA y que sería la Sala 

de Primera Instancia VII la que decidiría si la detención continua del Sr. Bemba 

estaba justificada con su condena por delitos opuestos a la administración de 

justicia1. 

 
1 Jean-Pierre Bemba, Aimé Kilolo Musamba y Jean-Jacques Mangenda Kabongo (miembros del equipo de 
defensa de Bemba en el momento de los presuntos crímenes), Fidèle Babala Wandu (subsecretario general 
del MLC), y Narcisse Arido (testigo de la defensa) fueron imputados por delitos relacionados con la 
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Días más tarde, el 12 de junio de 2018, la Sala de Primera Instancia VII 

ordenó la liberación provisional bajo condiciones específicas para el Sr. Bemba 

en ese caso. Las condiciones incluían: guardar silencio de hacer declaraciones 

públicas acerca de este caso, no realizar cambios a su domicilio sin aviso, no 

tener contacto con ningún testigo del caso, acatar plenamente con todas las 

órdenes dadas en este caso, y no resistirse en su entrega a las autoridades 

pertinentes si así lo exigía esta Sala. 

 
Finalmente, el 17 de septiembre de 2018, la Sala de Primera Instancia VII 

sentención al Sr. Bemba con un año de prisión y le impuso una sanción 

económica de 300.000 euros por faltas contra la administración de justicia, 

considerándose cumplido el decreto de prisión por el tiempo pasado en 

detención. 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
administración de justicia, específicamente por manipular testigos durante el juicio, conforme con el art. 
70 de la Estatuto de Roma. El proceso juidicial comenzó en septiembre de 2015 y el 19 de octubre de 2016, 
la Sala de Primera Instancia VII declaró culpables a los cinco acusados de múltiples delitos contra la 
administración de justicia relacionados con los falsos testimonios presentados por los testigos de la defensa. 
Sus sentencias se dictaron el 22 de marzo de 2017. Los acusados apelaron y el 8 de marzo de 2018 la Sala 
de Apelaciones confirmó la sentencia y la Sala de Primera Instancia VII condenó al Sr. Bemba a un año de 
prisión y a una sanción económica de 300.000 euros, el Sr. Kilolo y el Sr. Mangenda recibieron cada uno a 
un total de 11 meses de cárcel, el Sr. Kilolo también tuvo que abonar 30.000 euros.   
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Capítulo 1: ¿Reescribiendo el control efectivo?: La Sala de Apelaciones y 

la distinción jurídica del superior jerárquico que ejerce control remoto 

1.1. Evolución de la doctrina de la responsabilidad del superior 
jerárquico 

 
Históricamente, desde los orígenes de los conflictos armados, se ha 

visibilizado -aunque no con la misma terminología- el liderazgo de quién está al 

frente de las tropas. Así, por ejemplo, desde a.c., Sun Tzu, ya se resaltaba la 

importancia del mando del superior jerárquico:  

La responsabilidad de un general es considerar cuidadosamente la 

situación antes de actuar. Reconoce que hay caminos que no deben ser 

tomados, ejércitos que no deben ser enfrentados, ciudades que no deben 

ser sitiadas, y órdenes del soberano que no deben ser acatadas. (p. 77) 

 
Estos preceptos permanecieron con el tiempo y se procuró regularlos 

mediante normas humanitarias y principios del derecho internacional. Del 

análisis del modus operandi de los líderes militares, resultó necesario establecer 

doctrinariamente las obligaciones del superior en jerarquía, imponiendo 

obligaciones al comandante. Así, este concepto, evolutivamente, desde Sun Tzu 

hasta el siglo xviii solo consistía en supervisar a sus subordinados para evitar 

que cometan crímenes o sancionar si los habían cometido. En otras palabras, 

hasta ese momento2, no se exploró a fondo el nivel de conocimiento que el 

comandante tenía sobre las acciones pasadas, presentes o futuras de sus 

tropas, ni tampoco las acciones que tomaba para evitar o castigar dichas 

conductas (Rocha 2018, pp. 18-19). 

 

 
2 Hasta principios del siglo xx, la doctrina que responsabilizaba a los superiores en jerarquía por no prevenir 
o reprimir crímenes cometidos por sus subordinados se mantuvo en vigencia. Un ejemplo notable ocurrió 
durante la guerra en Filipinas de 1902, donde el general Brigadier Jacob H. Smith del ejército de U.S.A. 
fue enjuiciado en Corte Marcial por incitar, ordenar y permitir que sus tropas cometieran crímenes de guerra 
en operaciones contrainsurgentes en la isla de Samar, fue condenado por su conducta inapropiada como 
comandante al dar órdenes directas para la comisión de los actos, declarando: “No quiero prisioneros. 
Quiero que quemen y maten; cuanto más quemen y maten, más me complacerá” (Oswald, 2001, p. 9). 
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Esta tendencia se mantuvo hasta comienzos del siglo xx3, en el que luego 

de la Segunda Guerra Mundial, a través de los tribunales militares 

internacionales de Núremberg y del Lejano Oriente, se visibiliza la Teoría de la 

omisión de los militares superiores en jerarquía. Así, como señala Rocha, “el 

cambio se produce cuando la doctrina de responsabilidad del superior en la 

jerarquía incorpora específicamente la responsabilidad por el conocimiento y 

supervisión efectiva del comandante militar” (2018, p. 21). Esta teoría sostiene 

que el comandante podría ser tomado como responsable no únicamente por 

ordenar la perpetración de delitos de guerra, sino que también por no desplegar 

medidas de prevención cuando tuviera conocimiento de su posible comisión o 

existencia (Stryszak, 2000, p. 1). 

 
En esta evolución4, cabe destacar el caso del General Tomoyuki 

Yamashita5 y su juicio ante el Tribunal Militar Internacional del Lejano Oriente -

establecido a través de la adopción de la Carta de Londres- marcó un hito para 

la evolución de la responsabilidad de los superiores jerárquicos en relación con 

los actos delictivos cometidos por sus subordinados.  

 
Durante el juicio, el tribunal estableció un estándar elevado de 

responsabilidad para Yamashita como comandante, argumentando que se 

esperaba que estuviera al tanto de lo que sucedía dentro de su mando, dada la 

gravedad de los crímenes cometidos. A pesar de la defensa de Yamashita, que 

 
3 En 1945, luego de la Segunda Guerra Mundial, los Aliados que salieron triunfantes tomaron la decisión 
de realizar juicios militares internacionales en contra de los líderes y altos mandos del Eje. En ese momento, 
la concepción de una jurisdicción penal internacional logró un punto culminante, pero con imperfecciones. 
El 8 de agosto de 1945, los cuatro aliados (Estados Unidos, la URSS, Reino Unido y Francia) adoptaron la 
Carta de Londres, estableciendo el Tribunal Militar Internacional de Núremberg. Durante las actuaciones 
del juicio, 23 personas resultaron acusadas, 22 juzgadas, 19 condenadas y 3 absueltas. De los condenados, 
12 resultaron sentenciados a la horca, mientras que el resto obtuvo penas de prisión de entre diez y veinte 
años (Sadat, 2014, p. 1). 
4 En 1919, la Primera Guerra Mundial llegó a su fin con la firma del Tratado de Versalles y la Entente 
Cordiale. Durante este tiempo, se hizo un intento de establecer un tribunal especial de guerra para enjuiciar 
a los responsables. Sin embargo, fue imposible llevar a cabo el juicio ya que se refugiaron en Holanda y 
uno fueron extraditados. A pesar de este revés, se plantó la semilla para responsabilizar a los supuestos 
responsables del conflicto: líderes en rangos altos que poseían la responsabilidad de prevenir las 
barbaridades perpetradas por sus tropas (Rocha 2018, p. 22). 
5 Durante la invasión estadounidense del Pacífico en 1944-1945, el comandante del 14º Ejército Imperial 
Japonés, Yamashita, se enfrentó a las fuerzas lideradas por el General MacArthur. Cuando Filipinas cayó 
en manos de los estadounidenses en otoño de 1945, Yamashita, quien habría separado su ejército en tres 
partes y otorgado gran cantidad de autoridad a sus generales, se rindió frente un escenario desolador. Se 
calcula que las fuerzas de ocupación japonesas causaron la muerte de alrededor de 35,000 filipinos, 
perpetrando numerosas violaciones sexuales, saqueo, daño a la propiedad y abuso contra civiles y 
prisioneros de guerra (Stryszak, 2000, p. 6).  
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alegaba falta de conocimiento y control debido a la separación de sus tropas en 

tres partes, su localización distante y la restricción de comunicaciones impuesto 

por los estadounidenses, la evidencia presentada, que incluía testimonios, la 

índole de los delitos y archivos, demostró que debía haber sido consciente de 

los hechos perpetuados por parte de sus subordinados (Stryszak, 2000, p.8). 

Este caso estableció la base que amerita a los superiores jerárquicos ser 

tomados como responsables por los crímenes de sus subordinados si deberían 

haber tenido conocimiento de ellos, pese a la lejanía de la que pudieran 

encontrarse.  

 
Esta evolución en la doctrina de la responsabilidad tuvo implicaciones 

importantes al respecto del derecho internacional y militar. No obstante, la 

evolución de estos preceptos se congeló en los tiempos de la Guerra Fría y se 

retomaron con el desmantelamiento de la Unión Soviética en 1990 (Couloumbis 

y Wolfe, 1990, p. 285). En este periodo posterior, y con la creación del Tribunal 

Penal Internacional de la exYugoslavia (posteriormente, TPIY) en 1993 y el 

Tribunal Penal Internacional para Ruanda (posteriormente, TPIR) en 1994, se 

dio inicio no solo a la ejecución normativa6 de la responsabilidad que posee el 

superior en jerarquía, sino también al desarrollo sustancial de su contenido 

doctrinario (Rocha 2018, p. 27). Es decir, a través de los pronunciamientos de 

sus sentencias, se dotó de contenido jurídico a los alcances normativos 

establecidos. 

 
Luego de acercarnos a los antecedentes de la responsabilidad del 

superior en jerarquía, resulta importante adentrarnos a sus elementos 

constitutivos. En primer lugar, para que esta figura sea aplicable, se debe 

identificar que existe una relación basada en la subordinación. En segundo lugar, 

es de vital importancia esclarecer la noción de control efectivo, que ayuda a 

comprobar que existe una relación de jerarquía y la evidencia de subordinación 

que se dé entre el superior y sus miembros de menor rango.  

 

 
6 Este tipo de responsabilidad del superior jerárquico se estableció en el art. 7.3 del Estatuto del Tribunal 
Penal Internacional existente para la ex Yugoslavia, y el art. 6.3 del Estatuto del Tribunal Penal 
Internacional para Ruanda. 
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Bajo este contexto, en este inicio se pueden reconocer dos componentes: 

uno subjetivo y otro objetivo. Por un lado, el subjetivo o mens rea, sirve para la 

identificación de indicios de conocimiento de los crímenes perpetrados. Por otro 

lado, el elemento objetivo o actus reus, se relaciona con prevenir y sancionar los 

actos realizados por los miembros de menor rango (Malanczouk 1997, p. 395).  

 
Así, el Estatuto del TPIY, en su art. 7, n.° 3, establece la “(…) 

responsabilidad del superior.” Para la cuestión de Celebici, se desarrolla por 

primera vez el contenido de dicha disposición. La Sala de Primera Instancia del 

TPIY en 1998, establece lo siguiente: la implicación de cualquier acción 

mencionada en los arts. 2-5 de este Estatuto, perpetrada por un miembro de 

rango menor, no exime de responsabilidad penal a su miembro superior o 

encargado responsable si el mismo poseía o tenía razones para conocer que el 

de rango menor estaba por accionar dichos delitos o ya los había perpetrado, y 

no tomó las medidas requeridas y razonables que podrían evitar su perpetración 

o para sancionar a los responsables (TPIY 1998, p. 1). 

 
En este fallo, se señaló que este principio consta de tres elementos: (i) La 

presencia de una relación de superioridad-subordinación; (ii) El conocimiento o 

la conciencia por parte del superior de que un delito estaba próximo a ser 

cometido o ya había sido perpetrado; (iii) La falta del superior en tomar “(…) 

medidas necesarias y efectivas (…)” para la prevención del acto criminal o para 

sancionar a los responsables del mismo. Respecto al punto (ii), se indicó que era 

necesario la demostración de que el superior en jerarquía poseía acceso a la 

información importante (TPIY, 2001, párrafo 238; como se citó en Prieto et al., 

2009, p. 158). Es decir, en palabras de Reyes Milk: “(i) Jerarquía, (ii) 

Conocimiento, (iii) Deber de actuar e incumplimiento” (2019, p. 162). 

 
Este análisis fue replicado para considerar la responsabilidad del alto en 

cargo en los casos Aleksovki y Halilovic, que versaban sobre el liderazgo de un 

‘superior civil’. En estos decretos, se sostuvo que la superioridad formal o 

informal no implicaba un requisito previo para aplicar la responsabilidad del alto 

en mando o cargo (Aleksovki, 1999, párrafo 62; Halilovic, 2005, párrafo 60); sino 

que lo que se debe examinar es el grado de control ejercido sobre los 

subordinados y la autoridad conferida. Esta perspectiva se encuentra plasmada 
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en otros hechos, como los de Hostage y High Command en el Tribunal de 

Nuremberg, también en el caso Koki Hirota en el Tribunal de Tokio. 

 
Ahora bien, en relación al “control efectivo” que debe ejercer el superior 

jerárquico, ya no solo involucra al superior estatal, sino que se extiende a 

aquellos que, aunque siendo civiles, de facto denotan una relación de superior-

subordinado siendo el factor decisivo establecer si poseen o no toma de control 

acerca de las acciones de los miembros de rango menor (Kai 2001, p. 128). Es 

decir, este “control efectivo”, como se señala en el caso Celibici, se consolida 

como la facultad (más allá del título formal) dada a los superiores para el 

cumplimiento de sus funciones dentro de la organización y denota la capacidad 

material que el superior debe tener para ejercer su autoridad sobre sus tropas, 

ya sea emitiendo órdenes o aplicando sanciones (TPIY 2001, párrafos 196-198).  

Lo descrito anteriormente, se plasmó en la inclusión de los art.s 86° y 87° en el 

Protocolo Adicional I de 1977 a los Convenios de Ginebra de 1949 (PAI). Este 

texto normativo concretizó normativamente la evolución del concepto de 

responsabilidad del superior en jerarquía haciéndolo parte del Derecho 

Internacional Humanitario (DIH). El DIH brinda responsabilidad directa a 

comandantes militares que dan la orden a sus subordinados de accionar en 

alguna forma contrarias al DIH, o no cumplen con prevenir o reprimir esas 

violaciones, debido a su autoridad sobre ellos (ICRC S/F, p. 1). 

 
En la misma línea, el Estudio sobre el Derecho Internacional Humanitario 

consuetudinario, llevado a cabo por el Comité Internacional de la Cruz Roja 

(CICR) el 2005, añadió la responsabilidad de mando a su conjunto de normas 

establecidas por costumbre. La norma número 153 se aplica en conflictos 

armados internacionales y no internacionales (Henckaerts y Doswald 2007, p. 

632). La mención de esta figura en el análisis del CICR es de gran importancia, 

ya que, al considerarla como parte de la costumbre internacional, afirma que es 

una práctica frecuente para los Estados y su contenido resulta obligatorio para 

ellos. 

 
De esta manera, con la acogida del Estatuto de Roma y el establecimiento 

de la Corte Penal Internacional, se introdujo en el art. 28 la noción de 

responsabilidad de mando, denominada como “responsabilidad de los jefes y 
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otros superiores”. Se consideraron los progresos conceptuales de esta noción y 

se explicitó ampliamente una modalidad de imputación de responsabilidad por 

inacción, con el propósito de evitar cualquier ambigüedad (Alsaridi 2016/2017, p. 

95). 

Así, en este punto se presenta la Tabla N° 1, en la que se consolidan los 

elementos -y sus respectivas definciones- de la responsabilidad del superior 

jerárquico. Cabe resaltar que, en los acápites posteriores se desarrollarán con 

mayor detalle. 

 
Tabla N° 1: Elementos y definicios de la responsabilidad del superior 

jerárquico 

Elemento Artículo 28 del Estatuto de Roma 
Protocolos Adicionales a los 

Convenios de Ginebra 

Tipo de superior 
Militares y civiles que actúan como 

superiores jerárquicos en una 

estructura de mando. 

Comandantes y otros responsables 

militares con control efectivo sobre 

sus subordinados. 

Crímenes 

Genocidio, crímenes de lesa 

humanidad, crímenes de guerra y 

crímenes de agresión. 

Violaciones graves de los Convenios 

de Ginebra y del derecho 

internacional humanitario. 

Conocimiento 
(Mens Rea) 

1. Conocimiento real: El superior 

sabía que las fuerzas bajo su 

mando estaban cometiendo o 

estaban a punto de cometer tales 

crímenes. 

2. Conocimiento presunto: El 

superior, dadas las circunstancias, 

debió haber sabido que las fuerzas 

estaban cometiendo o estaban a 

punto de cometer tales crímenes. 

1. Conocimiento real: El superior 

sabía que se iban a cometer 

violaciones. 

2. Debió haber sabido: El superior 

tenía razones para saber, sobre la 

base de la información a su 

disposición, que se iban a cometer 

violaciones. 

Control efectivo 
(Actus Reus) 

El superior tenía un control efectivo 

sobre las fuerzas bajo su mando, 

es decir, la capacidad material de 

prevenir y reprimir la comisión de 

los crímenes. 

El superior ejercía un control efectivo 

sobre las fuerzas bajo su mando, con 

la capacidad práctica de prevenir y 

castigar las violaciones. 

Medidas 
necesarias y 
razonables 

El superior falló en tomar todas las 

medidas necesarias y razonables 

para prevenir o reprimir la comisión 

de los crímenes, o para poner el 

El superior debe tomar todas las 

medidas factibles para prevenir las 

violaciones del derecho internacional 

humanitario y, si se han cometido, 
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asunto en conocimiento de las 

autoridades competentes para su 

investigación y enjuiciamiento. 

debe iniciar una acción disciplinaria o 

penal contra los responsables. 

Omisión 

La responsabilidad se basa en la 

omisión del superior en ejercer 

control efectivo para prevenir o 

castigar las violaciones cometidas 

por sus subordinados. 

Similarmente, la responsabilidad 

surge de la omisión del superior en 

tomar medidas factibles para 

prevenir o sancionar las violaciones 

 
Fuente: Artículo 28 del Estatuto de Roma 

Elaboración propia 

1.2. Del control efectivo al “control remoto”: ¿qué papel juega la lejanía 
del comandante? 

 
El artículo 28 contempla dos figuras a las que se puede accionar el deber 

del superior jerárquico: el líder militar y otro tipo de superior (civil); sin embargo, 

ambas presentan los mismos tres componentes que definen la responsabilidad 

de dirección o mando. A saber, (i) el control efectivo, (ii) mens rea, la intención 

criminal, y (iii) la ausencia de medidas necesarias y razonables para prevenir o 

sancionar los actos ilegales. 

 
Sobre lo que respecta al "control efectivo", se establece claramente que 

el superior jerárquico debe ejercer un control que sea efectivo, no es suficiente 

con una mera relación de subordinación en términos formales. Es decir, se 

requiere la presencia de elementos que demuestren la efectividad de esa 

subordinación. Por consiguiente, se permite que exista un control efectivo incluso 

en situaciones donde la subordinación es de facto (Andreu-Guzmán 2012, pp. 

40-41). 

 
Hasta el año 2018, la doctrina legal de los tribunales penales 

internacionales, ha manifestado referencias similares hacia la concepción de 

“control efectivo”. Sin embargo, en el caso Bemba, la Sala de Apelaciones de la 

CPI señaló un error de la Sala de Primera Instancia, el cual fue que al analizar el 

“control efectivo” no consideró las dificultades que habría enfrentado el Sr. 

Bemba como “comandante remoto” que mandaba tropas que operaban en el 

extranjero. Esta afirmación introduce la necesidad de considerar el factor 
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“lejanía” al analizar al superior jerárquico, estableciendo con ello un nuevo 

estándar que distingue entre comandantes remotos y no remotos, donde a los 

primeros se les analiza bajo un estándar diferente -y más blando- que a los 

segundos. 

 
En primer lugar, la Sala de Apelaciones, otorga al Sr. Bemba la calidad de 

“comandante a distancia”, así se aprecia alusiones a ello en los párrafos 171, 

189, 191 y 192. En estas referencias, se sugiere que la posición geográfica del 

Sr. Bemba era el factor determinante para analizar lo que era necesario y 

razonable esperar de él. Así, supone que de la posición remota de un 

comandante se desprende que éste se enfrentará a "dificultades" y "limitaciones" 

(CPI, 2018, párrafo 146) -en el accionar de sus funciones de acuerdo al art. 28- 

que serían diferentes a las que un comandante no remoto enfrentaría.  

 
Bajo esta premisa, se coloca énfasis en las limitaciones que el Sr. 

Bemba habría enfrentado como comandante remoto. Entonces, se establece 

una nueva distinción legal -que no se encuentra explícitamente regulada en la 

norma- entre comandantes remotos y no remotos, para acompañar la distinción 

ya establecida en el art. 28 entre superiores militares y no militares.  

 
Al llegar a este punto, cabe preguntarnos, entonces ¿qué papel 

desempeña la “lejanía geográfica” de un comandante en la toma de medidas que 

acarrean responsabilidad según el art. 28 del Estatuto de la CPI? La posición 

geográfica de un comandante, per se, no guarda relación consistente con lo que 

se puede esperar de él en una situación específica. Para ser clara, esto no es lo 

mismo que decir que la geografía como elemento es irrelevante en la 

investigación de un crimen; de hecho, bien puede ser relevante. Simplemente 

quiere decir que, en torno al factor “lejanía”, no hay ninguna 

implicación generalizable o establecida a priori que vuelva necesariamente más 

difícil adoptar aquellas medidas que se derivan del art. 28. 

 
A modo de ejemplo, consideremos un comandante en posesión de 

información creíble de que sus subordinados han cometido crímenes de guerra. 

Una posición geográfica remota puede hacer que la adopción de determinadas 

medidas “(i) sea más difícil o (ii) menos difícil, o incluso (iii) puede ser irrelevante 
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al evaluar si una medida adoptada era necesaria” (Jackson 2018, p.4). Así, por 

ejemplo, la “lejanía” podría volver más difícil la integración de medidas iniciales 

para indagar en aras de obtener pruebas; sin embargo, conseguir financiación y 

apoyo político para realizar la investigación del crimen, la ‘lejanía’ entre el 

comandante y el campo de batalla podría volver menos difícil la adopción de esta 

medida; asimismo, si se trata de solo establecer el mandato de una investigación, 

la posición geográfica del comandante, su ‘lejanía’, resulta irrelevante.  

 
La ‘lejanía’ per se, y, por tanto, ejercer un “control remoto”, no es un factor 

que exime o limita la responsabilidad. Consideramos que, todo depende de la 

medida específica y de las circunstancias específicas del momento. No tiene 

sentido afirmar que las limitaciones a la capacidad surgen necesariamente de la 

posición remota de un comandante. Por lo tanto, la “lejanía” geográfica de un 

comandante no es un factor en sí mismo, que necesariamente lo exima de la 

responsabilidad penal. La “lejanía” geográfica es sólo un factor a considerar entre 

otras circunstancias o peculiaridades que tiene un caso determinado. Además, 

como mencionamos líneas arriba, en el caso de Yamashita, los alegatos de la 

defensa planteaban considerar a la ubicación distante del superior jerárquico 

como eximente de responsabilidad; sin embargo, se sostuvo que este debía 

haber sido consciente de los hechos que realizaron sus subordinados pese a la 

lejanía de la que pudiera encontrarse (Stryszak, 2000, p.8).  

 
Sin embargo, este nuevo estándar reinterpretativo del art. 28, que se ha 

establecido sin respaldo alguno de casos, tratados o doctrina, no solo parece 

proteger al Sr. Bemba, sino que también beneficia a cualquier organización o 

incluso grupo armado cuyas fuerzas atraviesen fronteras, que -sin lugar a dudas- 

se ha instaurado como una situación cada vez más común y latente en el mundo 

contemporáneo, cuestión que se desarrollará más ampliamente en el tercer 

capítulo. En base a esta nueva dinámica, en realidad se podría sostener que, la 

Sala de Apelaciones, en tales circunstancias, debería exigirles a estos 

comandantes un nivel aún más alto de diligencia y supervisión debido a los 

riesgos implicados, especialmente considerando que la mayoría de los 

comandantes contemporáneos tienen acceso prácticamente inmediato a sus 
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fuerzas mediante teléfonos celulares, satélites y otros medios de comunicación 

modernos (Sadat, 2018, p.4). 

 
Como señala García Rico, los superiores jerárquicos en grupos armados 

contemporáneos emplean una combinación de tecnologías de comunicación, 

como medios digitales seguros, radiocomunicación, telefonía móvil cifrada y 

comunicación por satélite, para transmitir órdenes y coordinar acciones con los 

integrantes del grupo armado de manera efectiva y segura en la situación de los 

conflictos armados (2007, p. 2). 

 
Por tanto, si bien es cierto, sostenemos que la “lejanía” no es un factor 

que per se exima de responsabilidad penal a los comandantes remotos, sí 

creemos que es potencialmente relevante para analizar cómo la ubicación de un 

comandante influye en la necesidad y razonabilidad de cada medida específica, 

siendo este su mayor valor.  La Sala de Apelaciones no ha ejecutado un análisis 

de cómo afectó el factor “lejanía” a cada medida que no tomó o que pudo haber 

tomado. Bajo ese contexto, más que haber evaluado el caso por caso en 

concreto (medida-lejanía), ha generalizado una regla, ha creado un estándar: la 

“lejanía” advierte “control remoto”, el “control remoto” exime de la adopción de 

medidas previstas en el art. 28 del Estatuto de Roma. 

 
La siguiente sección, realizará un análisis conjunto: el “control remoto” y 

sus efectos en el análisis de las medidas necesarias y razonables para la 

prevención y sanción de los crímenes realizados por subordinados. 
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Capítulo 2: Controlando remotamente: ¿medidas necesarias y razonables 

o proporcionales y viables pero que beneficien al superior jerárquico? 

2.1. Medidas necesarias y razonables: las acciones requeridas 
 

Más allá del análisis del control eficiente, según lo regulado en el art. 28 -

aplicable tanto para los supuestos del jefe militar y el superior civil- se establece 

la obligación del superior jerárquico de accionar medidas “necesarias y 

razonables” que pueda para la prevención o represión de su realización o para 

sentar el asunto en público a las autoridades pertinentes (And                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          

reu-Guzmán, 2012, p. 48). Así, es necesario saber cuál es el contenido 

conceptual de estas acciones que debe acatar el superior jerárquico para no caer 

en responsabilidad por delitos de sus menores en rango (Reyes 2019, p. 168). 

 
En primer lugar, debe señalarse que el deber de actuar se caracteriza por 

estar presente en tres momentos: antes, durante y después de la comisión de 

crímenes. Además, deben ser realizadas por el superior jerárquico con el fin de 

realizar su deber de prevención y sanción. Es importante destacar que estas 

responsabilidades deben ser interpretadas de manera independiente. Según lo 

establecido por el TPIY en los casos Limaj y Blaškić, no se trata de 

responsabilidades que se puedan elegir entre ellas. Si un superior tiene 

conocimiento de posibles acciones ilícitas cometidas por sus subordinados, su 

deber es tratar de prevenir el accionar de esos actos y no aguardar a que se 

materialicen para luego aplicar sanciones (TPIY 2005, párrafo 527 y TPIY 2004, 

párrafo 83). 

 
En segundo lugar, debe definirse el contenido de estos conceptos. Así, en 

el caso Halilovic se manifestó que: 

Las medidas apropiadas son aquellas adecuadas para que el superior 

cumpla con su deber (demostrando que realmente intentó prevenir o 

sancionar); y las medidas justas son aquellas que entran en su ámbito de 

autoridad material. (TPIY, 2007, párrafo 63) 
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En tercer lugar, esta órbita de poder material, cabe resaltar que, no es 

absoluta. En base a ello, en Nuremberg y en Tokio, para el caso The Medical y 

en Yamashita, se decidió que “(…) un superior no puede estar en obligación de 

hacer lo imposible.” (CMN, 2016, p. 92). Ahora bien, como hemos señalado 

anteriormente, el deber del superior jerárquico se da en tres momentos que 

corresponden a su vez al deber de (i) prevención, (ii) sanción y (iii) comunicación 

a las autoridades. 

 
Así, respecto a la responsabilidad de prevenir, para el caso de Haliloviç, 

se señaló que este deber emana de la responsabilidad de los líderes y surge de 

su estatus de control efectivo, lo que los sitúa en un escalón privilegiado para 

evitar violaciones del Derecho Internacional Humanitario. Esto implica que los 

líderes tienen el deber de velar por el orden y supervisar a las tropas, lo que 

incluye estar al tanto de las condiciones de estas y garantizar la disciplina. 

Además, se espera que los líderes se esfuercen por asegurar que sus tropas 

comprendan sus deberes en el ámbito del derecho internacional y obren de 

forma organizada (TPIY 2005, párrafos 78-90). 

 
Por otro lado, en cuanto a la responsabilidad de sanción, en el caso 

Halilovic se argumenta que tal deber surge de la importancia de que un líder 

tome medidas preventivas. Como el individuo que tiene control efectivo frente a 

sus subordinados, el líder está obligado a garantizar el cumplimiento de sus 

mandatos. La posición del líder le exige hacer toma de las medidas adecuadas 

y proporcionadas para sancionar las violaciones graves del Derecho 

Internacional Humanitario. Resulta crucial entender que simplemente emitir 

órdenes preventivas no es suficiente si no se aplican sanciones a las violaciones 

que ocurran posteriormente (TPIY 2005, párrafos 91-100). 

 
Del mismo modo, en lo relacionado al deber de comunicar a las 

autoridades, en el caso Kórdic y Cerkez sostuvo que la responsabilidad de 

sancionar implica mínimamente la responsabilidad de indagar los supuestos 

crímenes o de remitirlos a una investigación, de determinar lo sucedido y, si el 

superior no tiene autoridad para imponer castigos, que informe el asunto a las 

autoridades pertinentes (TPIY 2001, párrafo 446). Esta línea de argumentación, 

estableció que no era necesario que el superior lleve a cabo personalmente la 
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investigación o la imposición de castigos, sino que era suficiente con garantizar 

que se investigue el asunto y se presente una denuncia ante las autoridades 

competentes (TPIY 2006, párrafo 336). 

2.2. Creando una interpretación favorable: medidas proporcionales y 
medidas viables pero discrecionales 

 
Bajo esta circunstancia, la Sala de Primera Instancia reconoció que 

durante las operaciones llevadas a cabo por el grupo armado bajo su control (el 

MLC) en la RCA, Bemba tomó ciertas medidas en respuesta a acusaciones de 

irregularidades por sus subordinados. Estas fueron las siguientes: (i) la 

Investigación Mondonga; (ii) una visita a la República Centroafricana en 

noviembre de 2002, donde el Sr. Bemba se congregó con el representante de 

las Naciones Unidas en la República Centroafricana, el general Cissé, y el 

presidente Patassé; (iii) un discurso promulgado en PK12 en noviembre de 2002; 

(iv) el juicio del teniente Willy Bomengo y otros, en el consejo de guerra de 

Gbadolite; (v) la Comisión Zongo; (vi) correspondencia con el general Cissé; (vii) 

correspondencia en respuesta al Informe de la FIDH; y (viii) la Misión Sibut. Sin 

embargo, esta Sala consideró que eran gravemente inadecuados para el 

cumplimiento de su responsabilidad de tomar las acciones necesarias y 

razonables para la prevención o reprensión de los crímenes relevantes o 

presentarlos ante las autoridades competentes, sobre todo considerando que el 

Sr. Bemba se consolidó como la máxima autoridad disciplinaria del MLC (CPI, 

2016, párrafos 719-734).  

 

En respuesta, la Sala de Primera Instancia, presentó a modo de análisis 

una lista de medidas que Bemba debería haber tomado, a saber:  

(i) Bemba tenía la capacidad de asegurar que las tropas del MLC 

desplegadas en la República Centroafricana recibieran la formación 

adecuada de las normas del derecho internacional humanitario y tuvieran 

supervisión adecua durante la operación en el país entre 2002 y 2003. 

También (ii) pudo haber iniciado investigaciones exhaustivas sobre todos 

los crímenes accionados por esas tropas, (iii) dadas órdenes específicas 

y detalladas a los comandantes en el área geográfica para la prevención 
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de la comisión de tales crímenes, (iv) ajustado la movilización y contenido 

de las tropas para reducir el contacto con la población civil, (v) retirado sus 

tropas de la República Centroafricana antes de marzo de 2013 (fecha en 

la que finalmente ordenó su retiro), (vi) apartado, reemplazado o dado de 

baja a soldados responsables o que hayan respaldado los crímenes, y por 

último, (vii) Bemba pudo haber compartido información relevante con las 

autoridades de la República Centroafricana y brindado apoyo en sus 

esfuerzos de investigación sobre los actos criminales. (CPI, 2016, 

párrafos 729-731) 

La Sala incorpora un nuevo estándar indicando que aquellas medidas las 

decide el comandante mediante una ponderación de lo que le conviene y lo que 

no, dadas las circunstancias del caso y, por tanto, solo pueden exigirse aquellas 

que son “proporcionales y viables” (CPI 2018, párrafo 169). En concreto, se 

señala que, al evaluar la necesidad y razonabilidad, se deben de tomar en cuenta 

otros parámetros, tales como las realidades operativas sobre el terreno 

cuando se enfrenta el comandante. Asimismo, se indica que los comandantes 

pueden reflexionar sobre el costo/beneficio al tomar una decisión, optando por 

las medidas que los beneficien en términos estratégicos. Esto implica que el 

comandante tiene la facultad de evaluar cómo las medidas para prevenir o 

reprimir conductas delictivas pueden afectar a las operaciones presentes o 

planeadas, puede optar por la medida que sea menos disruptiva considerando 

que sea razonable esperar que esta medida sea efectiva para prevenir o reprimir 

los delitos (CPI, 2018, párrafo 170). 

Entonces, ¿qué podemos afirmar a partir de aquellas medidas tomadas 

por Bemba? De manera concreta, “(…) ellas no poseyeron ninguna 

consecuencia práctica ante la comisión generalizada de los crímenes.” (Derrer 

2019, p. 82). Por ejemplo, al considerar el establecimiento de las comisiones de 

investigación Mondonga y Zongo, se observa que dicha medida se implementó 

sin tener en cuenta sus efectos prácticos, y se pasó por alto el propósito 

fundamental de prevención o represión en el acto de los crímenes. No se evaluó 

si resultaba necesario o razonable de las comisiones de investigación, ni se 

examinó si eran adecuadas para su propósito; en su lugar, se repitió 
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simplemente el argumento de la "falta de control directo" debido a la incapacidad 

para tomar medidas en un área geográfica extranjera, resultando en un análisis 

banal.  

 
Ante esto, consideramos que no es crucial demostrar que las deficiencias 

de lo que se investigó sobre Mondonga y Zongo fueran atribuibles a Bemba como 

comandante. Lo que importa es preguntarse si, dentro de las medidas a su 

disposición, accionó todas las "medidas necesarias y razonables" para prevenir 

o sancionar la comisión de los delitos por parte de tropas del MLC. En caso de 

que algunas medidas implementadas hayan fallado, también es importante 

señalar que Bemba se encontraba obligado a realizar todas las medidas 

adicionales necesarias para corregir esas deficiencias. 

 
No obstante, la Sala de Apelaciones creó una interpretación favorable al 

acusado que consistió en ablandar el estándar históricamente establecido. Se 

indicó que lo “necesario y razonable”, en un contexto de “lejanía 
geográfica”, queda minimizado a solo aquello que es “proporcional y 
viable” en razón de la “realidad operacional” que el superior jerárquico 
debe enfrentar. Aunado a ello, y como si fuera poco, se indicó que el superior 
jerárquico, está habilitado para realizar una reflexión “costo/beneficio” al 
tomar la decisión sobre las medidas a adoptar. Este último es una proposición 

que no ha sido nunca antes desarrollada por la doctrina de los tribunales ad hoc 

o anteriores tribunales penales internacionales. Y con ello, no pretendemos 

indicar que modificar el estándar histórico per se es una práctica negativa, lo que 

sí resulta negativo es que la reinterpretación ablande el estándar ya establecido 

y lo vuelva, de un lado, inaplicable frente a los casos contemporáneos, y del otro, 

sirva para suprimir de responsabilidad a los perpetradores de delitos 

internacionales.  

 
Por tanto, sostenemos que, justamente, este estándar reinterpretativo de 

lo normado en el art. 28, establece conceptos que funcionarían como justificación 

para no tomar determinadas medidas, como lo “proporcional y viable” dentro de 

la “realidad operacional de control remoto”, que además queda sujeto al cálculo 

abierto y subjetivo de “costo/beneficio” en manos del superior jerárquico civil. 

Cabe resaltar, que, como señala Derrer: 
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(…) la Sala de Apelaciones no ilustra ni siquiera situaciones más 

concretas o por lo menos ejemplificadoras. La Sala al menos tuvo que 

haber explicitado de qué forma Bemba en el caso determinado podía 

haber incumplido con dicho estándar; sin embargo, no volvieron a referirse 

a ninguno de los componentes de dicho estándar. Por tanto, resulta 

cuestionable que haya expuesto estos términos, sin objetivarlos en su 

razonamiento con más profundidad ni brindar parámetros que puedan ser 

útiles para futuras decisiones. (2019, p. 54) 

Adicionalmente, es de cuestionarse que la Sala de Apelaciones, más allá 

de variar el estándar de revisión y en virtud de ello limitar el alcance de los cargos 

a solo 5 delitos de saqueo, 20 delitos de violaciones y 1 asesinato, indique que 

Bemba cumplió con su deber como superior jerárquico sin hacer referencia a la 

necesidad y razonabilidad de las medidas acogidas para la prevención y/o 

sanción para los delitos. Particularmente resalta su falta de referencia en 

concordancia a los delitos de asesinato y violación, las medidas adoptadas por 

Bemba no explican que buscaran prevenir o sancionar estos delitos 

particularmente. Así, la Sala de Apelaciones parece dar prioridad al número de 

medidas adoptadas en lugar de evaluar su impacto real. 
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Capítulo 3: ¿Desconociendo la caracterización de los conflictos armados 

contemporáneos?: La Sala de Apelaciones y el camino hacia la impunidad 

3.1. La noción de conflicto armado y su caracterización contemporánea 

El derecho internacional humanitario nace como parte del derecho 

internacional público y su aplicación está adscrita a escenarios de conflicto 

armado. Durante este periodo, el DIH cumple con un doble propósito: 

salvaguardar a los individuos que no están involucrados en los actos hostiles y 

regular los medios y la metodología de combate utilizados en dichas 

circunstancias (CICR 2015, p. 4). Las normas fundamentales del DIH están 

codificadas en los iv Convenios de Ginebra del 12 de agosto de 1949, y en los 

dos Protocolos Adicionales de 1977. Uno de ellos, relacionado a la Protección 

de las Víctimas de los Conflictos Armados Internacionales (en adelante, 

Protocolo I), el otro relacionado a la Protección de las Víctimas de los Conflictos 

sin Carácter Internacional (en adelante, Protocolo II).  

Dentro de las disposiciones del DIH, se establece una distinción clásica 

entre conflictos armados internacionales (en adelante, CAI) del art. 2 común 

de los Convenios de Ginebra y en el párrafo 4 del art. 1 del Protocolo I, y 

conflictos armados no internacionales (en adelante, CANI). Cabe destacar 

que, según el CICR, dentro de los CANI, se presentan dos escenarios: (i) el CANI 

contemplado por el párrafo 1 del art. 1 del Protocolo II, que corresponden a 

situaciones clásicas de guerra civil; y (ii) el CANI regulado por el art. 3 presente 

en los cuatro Convenios de Ginebra, que posee carácter de norma ius cogens, 

funciona como una disposición general incluso aplicable a lo regulado por el 

Protocolo II (CICR, 2004, pp.1-2). 

En los últimos años o décadas, los combates armados, CAI o CANI, han 

experimentado una notable evolución contemporánea, adaptándose a las 

cambiantes dinámicas geopolíticas y tecnológicas del siglo XXI. Sin embargo, 

como señala el CICR7, el término “conflicto armado” no está definido 

 
7 El Comité Internacional de la Cruz Roja (CICR) es una org. humanitaria independiente y neutral ubicada 
en Ginebra, Suiza, fue fundada en 1863 y tiene como misión primordial proteger y ayudar a las víctimas de 
conflictos armados y otras formas de violencia. Colabora estrechamente con las Sociedades Nacionales de 
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explícitamente en ninguno de los art.s de los Convenios de Ginebra o los 

Protocolos Adicionales. Lejos de ser un descuido, esta omisión desempeña un 

papel crucial en la despolitización de estos instrumentos, es decir, se ha logrado 

separar la aplicación de los Convenios de Ginebra de consideraciones políticas, 

permitiendo que se apliquen de manera imparcial y objetiva en situaciones de 

violencia para las que fueron diseñados, sin la influencia de agendas políticas. 

Asimismo, aprendiendo de la dependencia anterior de conceptos como las 

“declaraciones de guerra”, los redactores eligieron el término “conflicto armado” 

para garantizar que los Convenios de Ginebra permanecieran adaptables a los 

entornos cambiantes de cómo se libran estos conflictos. Desde entonces, la 

aplicación del DIH (a través de tratados posteriores, prácticas estatales, 

jurisprudencia y doctrina) se ha basado en un análisis de los hechos, en lugar de 

depender de factores como el reconocimiento formal de un estado de guerra por 

parte de un grupo armado (2024, p.5). 

Bajo este contexto, por ejemplo, el CICR en el 2008 presentó 

públicamente una opinión legal en la que visibilizó la definición prevaleciente de 

CAI y CANI según el DIH. Este documento compartió ideas no solo sobre cómo 

se clasifican los conflictos, sino también sobre cómo la noción de conflicto 

armado había sido interpretada tanto en la jurisprudencia como en la doctrina 

durante los casi 60 años desde la redacción de los Convenios de Ginebra. Sin 

embargo, a la fecha, tras 16 años desde esa publicación han surgido nuevos 

desafíos que trascienden el incumplimiento de las normas del DIH (CICR 2024, 

p.6).  

Así, según la CICR, los desafíos en la caracterización de los conflictos 

armados contemporáneos pueden clasificarse en dos grandes grupos: (i) 

transformaciones relacionadas a los actores que participan en el conflicto y (ii) 

transformaciones relacionadas a la forma del despliegue el conflicto. 

 
la Cruz Roja y de la Media Luna Roja, así como con la Federación Internacional de Sociedades de la Cruz 
Roja y de la Meda Luna Roja. Sus principales funciones y metas son: i) dar garantía de la protección de las 
víctimas de conflictos armados, ii) dar asistencia humanitaria, iii) promover el cumplimiento del DIH y iv) 
realizar actividades de prevención. (CICR 2024, p. 1) 
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Así, en cuanto a los actores, se distinguen las siguientes variaciones: (i) 

apoyo proporcionado por coaliciones de Estados a otros Estados involucrados 

en CANIs, (ii) uso no consensuado de la fuerza por parte de Estados en territorio 

extranjero, (iii) aparición de coaliciones de grupos armados con niveles 

fluctuantes de organización, (iv) la proliferación/aglomeración grupos armados 

(CICR 2024, p.6). 

Del mismo modo, en cuanto a la forma del despliegue del conflicto, 

referida a los métodos, los medios y el ámbito geográfico, se advierte: (i) uso 

de avances tecnológicos, tales como, la inteligencia artificial, operaciones 

cibernéticas, sistemas de armas autónomos y aprendizaje automático, (ii) 

urbanización de los conflictos, y (iii) ampliación del ciberespacio como espacio 

de batalla (CICR 2019, p. 12). 

Estas nuevas variaciones han sido catalogadas por el CICR como una 

tendencia alarmante. Y, en base a ella, al año 2024 se han identificado más de 

ciento veinte (120) conflictos armados en todo el mundo, en los que participan 

más de sesenta (60) Estados y ciento veinte (120) grupos armados no estatales. 

Asimismo, se ha observado que el número de conflictos armados ha aumentado 

constantemente desde el decenio de 1990 (CICR 2024, p. 1). Por ejemplo, en 

The War Report 2018, se contabilizó que al menos sesenta y nueve (69) 

conflictos armados tuvieron lugar en el territorio de treinta (30) Estados. De los 

sesenta y nueve (69) conflictos, los CANI se han realizado en el área de siete (7) 

estados. Y un total de cincuenta y un (51) CANI ocurrieron en territorio de 

veintidós (22) Estados (CICR 2019, p.19). Debido a ello, preocupa que desde el 

año 2000 el número de CANI se haya triplicado, pasando de menos de treinta 

(30) a alrededor de cien (100), y considerando que el número de CAI también se 

encuentra en aumento (CICR 2024, p. 1). 

Bajo este escenario, nos centraremos en los CANI, materia que nos 

corresponde como parte del análisis de la responsabilidad del señor Bemba, 

superior jerárquico civil del grupo armado MLC. Así, desde Siria hasta Malí, 

Afganistán o la República Democrática del Congo, mayormente en la actualidad 

los conflictos armados son de carácter nacional e involucran a uno o varios 
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grupos armados luchando contra otros grupos armados o contra las fuerzas 

gubernamentales (CICR 2022, p.1). 

Una de las características que ha llamado la atención es el ámbito 
geográfico de estos CANI. Así, el alcance territorial de los CANI ha sido objeto 

de debate, en particular cuando los CANI se desbordan en el territorio de un 

Estado colindante, en el caso de intervenciones extranjeras, y en relación con 

otras situaciones de violencia transnacional (CICR 2024, p. 18). Así, se ha 

identificado que en el CANI contemporáneo existen tres (3) modalidades: 

• CANI de desbordamiento: los CANI a veces se desbordan en el territorio 

de un Estado colindante. En la visión del CICR, la aplicación del DIH 

puede, por lo tanto, también desbordarse, pero solo en la parte del 

territorio del Estado colindante en el que las hostilidades han sido 

extendidas. Esto garantiza que las partes involucradas en el CANI no 

estén eximidas de sus obligaciones de DIH al cruzar una frontera 

internacional, mientras que al mismo tiempo no se extiende el alcance 

territorial del DIH a todo el Estado colindante, lo que no estaría adaptado 

a la realidad de ese Estado. 

• CANI extraterritorial: un CANI extraterritorial es una situación en la que 

Estados o fuerzas armadas multinacionales luchan contra uno o más 

grupos armados en otro Estado anfitrión. En tal situación, el DIH es 

aplicado al menos en toda el área del Estado anfitrión; la ley no está aún 

establecida sobre si el DIH también se aplicaría en el territorio del 

Estado(s) emisor(es), aunque hay razones legales sólidas que sugieren 

que lo haría, contemporáneamente con el derecho internacional de los 

derechos humanos. En el territorio del Estado(s) emisor(es), basado en 

las circunstancias prevalecientes, las normas del derecho internacional de 

los derechos humanos normalmente serán la lex specialis. 

• Situación de violencia transnacional: el CICR no comparte la visión de que 

un conflicto de dimensiones globales pueda tener lugar entre un Estado y 

un colectivo armado —o entre grupos armados transnacionalmente— 

simplemente porque el DIH tiene un ratione loci en un CANI que 

necesariamente está limitado al territorio del Estado en el que el CANI 

está sucediendo (con la excepción muy estrecha de un CANI de 

desbordamiento, definido anteriormente). Así, en el contexto del 
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fenómeno del llamado terrorismo global, el CICR ha adoptado la 

aproximación de clasificar algunas situaciones de violencia como CANI, 

algunas como CAI (cuando, por ejemplo, un Estado no ha consentido el 

uso de fuerza en su territorio por otro Estado, incluso cuando esa fuerza 

se dirige contra un grupo armado) y algunas como no siendo parte del 

alcance de la definición de conflicto armado. 

 
Bajo este orden de líneas, podemos afirmar que la evolución de la noción de 

conflicto armado y su caracterización en el derecho internacional humanitario ha 

sido un proceso dinámico, adaptándose a las realidades cambiantes de los 

conflictos contemporáneos. Sin embargo, la creciente complejidad de los 

conflictos armados, tanto internacionales como no internacionales, presenta 

nuevos desafíos que requieren una constante reevaluación y adaptación de los 

marcos legales existentes. La proliferación de actores no estatales, la 

intervención de coaliciones y el uso de tecnologías avanzadas, entre otros 

factores, demandan un enfoque renovado para asegurar que las normas 

humanitarias sigan siendo efectivas y relevantes en la protección de los derechos 

humanos y la dignidad en tiempos de guerra. 

3.2. Superiores jerárquicos civiles al banquillo en los conflictos 
armados contemporáneos 

 
La mayoría de los casos de superiores jerárquicos que llegan a juicio en 

la historia y en los tribunales penales internacionales involucran a comandantes 

militares, eso ha resultado en una mayor cantidad de decisiones judiciales en 

este ámbito, siendo el TPIY el tribunal que concentra la mayor parte gran de la 

jurisprudencia. En esta línea, a los comandantes militares se les asocia con un 

deber más directo de vigilancia y control al estar en el campo, mientras que a los 

superiores jerárquicos civiles se les asigna un rol vinculado a estar la mayor parte 

del tiempo a distancia. Estos factores dan explicación del por qué el 

enjuiciamiento de comandantes militares ha sido más recurrente, más riguroso y 

estricto, lo que ha llevado a una evolución de la jurisprudencia legal del superior 

jerárquico militar más detallada y amplia que en el caso de los civiles.  
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En los últimos años, los tribunales penales internacionales han 

comenzado a juzgar a superiores jerárquicos civiles, como Charles Taylor, 

expresidente de Liberia, hallado culpable por la Corte Especial para Sierra Leona 

por crímenes de guerra perpetrados en la disputa armada en Sierra Leona entre 

1991 y 2002, y Radovan Karadžić, serbio bosnio, sentenciado por el TIPY en 

2016 a 40 años de prisión por su responsabilidad y coautoría en la conspiración 

para accionar el genocidio en Srebrenica en 1995 (Rocha, 2018, p. 52). 

 
Ahora bien, de un lado, entonces, encontramos que la justicia penal 

internacional ha realizado memorables esfuerzos para llevar a los superiores 

jerárquicos -incluyendo civiles- al banquillo; sin embargo, por otro lado, la misma 

jusicial penal internacional parece ignorar el desenvolvimiento de los conflictos 

armados contemporáneos.  

 
Así, de lo evidenciado podemos afirmar que en la actualidad existe una 

proliferación de conflictos armados que han adquirido características propias de 

su evolución, entre ellas, las relacionadas al ámbito geográfico. Estas 

variaciones en el ámbito geográfico de los conflictos contemporáneos han 

decantado, a su vez, en visibilizar una nueva personificación de los grupos 

armados, y más específicamente, de los liderazgos de sus superiores 

jerárquicos. Un gran aporte es la plataforma en línea “The Rule of Law in Armed 

Conflicts project (RULAC)”8 desarrollado por Geneva Academy desde el año 

2007, mediante la cual se identifica y categoriza todas las situaciones de 

violencia armada que califican como conflictos armados según el DIH. 

Principalmente, sirve como una referencia legal para un público amplio, incluidos 

aquellos sin conocimientos especializados, interesados en la clasificación de los 

conflictos armados según el DIH.  A continuación, en base a estas 

transformaciones contemporáneas se presentan algunos casos en los que se 

demuestra el nuevo modus operandi de los superiores jerárquicos en los CANI. 

 
8 RULAC ofrece información detallada sobre la definición, categorías y marco legal de los conflictos 
armados latentes. Además, previamente evalúa si una situación de violencia armada cumple con los criterios 
del DIH para ser considerada un conflicto armado. También detalla las partes involucradas en estos 
conflictos. Actualmente, RULAC supervisa más de 80 conflictos armados que involucran a al menos 55 
estados y más de 70 actores armados no estatales. RULAC promueve un enfoque coherente en la 
clasificación de los conflictos, fomentando la implementación del marco legal aplicable y contribuyendo a 
la rendición de cuentas y protección de las víctimas. 
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El CANI en Yemen (2014 - presente) se inició formando una alianza entre 

los rebeldes hutíes, respaldados por Irán, y el gobierno yemení que tiene por 

líder a Abdrabbuh Mansur Hadi, respaldado por una coalición que se lidera por 

Arabia Saudita. Los rebeldes hutíes, liderados por Abdul-Malik al-Houthi, se 

alzaron contra el gobierno yemení, acusando a Hadi de corrupción y mala 

gestión. Arabia Saudita, temiendo la influencia iraní en su frontera sur, lideró una 

coalición militar en apoyo al gobierno de Hadi (Rulac Geneva Academy 2024). 

Además del conflicto interno entre los hutíes y el gobierno, Yemen se ha 

transformado en un campo de guerra por poder regional entre Arabia Saudita e 

Irán. Hassan Nasrallah, líder de Hezbolá, ha sido un importante aliado de los 

rebeldes hutíes, proporcionando apoyo logístico y militar. Sin embargo, es 

importante destacar que Nasrallah ha permanecido en Líbano coordinando estas 

operaciones a distancia, ejerciendo un liderazgo remoto en el conflicto. Así, por 

ejemplo, el superior jerárquico Hassan participó en el conflicto en Yemen 

proporcionando asesoramiento táctico y estratégico a los rebeldes hutíes a 

través de una coordinación remota desde el Líbano. Asimismo, cumplió un rol 

fundamental en la planificación y ejecución de ataques con drones por parte de 

los rebeldes hutíes en Yemen (RLI 2024, pp. 1-8). 

 
En este orden de ideas, también encontramos el CANI en Libia (2014 - 

presente) que inició después de la caída del régimen de Muammar Gaddafi en 

2011. El conflicto enfrenta al Gobierno de Acuerdo Nacional (GNA), contra el 

Ejército Nacional Libio (LNA), liderado por Khalifa Haftar. El GNA, encabezado 

por Fayez al-Sarraj, busca establecer la estabilidad y un gobierno unificado en 

Libia, mientras que Haftar ha buscado consolidar su poder en el este del país. 

Turquía ha proporcionado apoyo al GNA enviando combatientes sirios aliados 

para ayudar en la lucha contra el LNA. Los líderes de estas milicias sirias 

permanecieron en Siria mientras sus tropas combatían en Libia, manteniendo la 

naturaleza no internacional del conflicto. Es importante señalar que este apoyo 

fue coordinado a distancia, con los líderes de las milicias sirias ejerciendo control 

remoto sobre sus fuerzas desde Siria (Rulac Geneva Academy 2024). Así, 

encontramos que las milicias sirias aliadas al Gobierno de Acuerdo Nacional 

(GNA) en el conflicto en Libia recibían órdenes de su superior jerárquico 

utilizando comunicaciones cifradas para coordinar ataques desde Siria. También 
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se realizó el envío de combatientes sirios por parte de Turquía para apoyar al 

Gobierno de Acuerdo Nacional (GNA) en Libia, lo que confirmó una dirección 

remota desde Siria (Nakhoul y Parisa 2024, pp. 1-10). 

 
Del mismo modo, una muestra más de la nueva caracterización de los 

superiores jerárquicos, es el CANI en Siria (2011 - presente). Este conflicto que 

comenzó como parte de la Primavera Árabe ha evolucionado en una guerra civil 

compleja y prolongada. El gobierno de Bashar al-Ásad ha enfrentado una 

oposición variada, incluido el Ejército Libre Sirio (FSA) y grupos islamistas como 

el Frente Al-Nusra. Hezbolá, respaldado por Irán, ha sido un aliado clave del 

régimen de al-Ásad, enviando combatientes para ayudar en la lucha contra los 

rebeldes. Hassan Nasrallah, líder de Hezbolá, ha permanecido en Líbano 

mientras sus fuerzas operaban en Siria (Rulac Geneva Academy 2024). 

Nasrallah ha ejercido un liderazgo remoto, coordinando las operaciones de 

Hezbolá desde Líbano. Por ejemplo, en la Batalla de Qusayr en Siria, con 

Nasrallah emitiendo declaraciones desde Líbano en apoyo a las operaciones de 

su grupo en el frente sirio sugiere una coordinación remota desde Líbano (The 

Times of Israel 2024, pp. 1-3). 

 
Por tanto, evidenciamos que la evolución de los conflictos no solo ha 

afectado la naturaleza de los mismos, sino también ha resaltado la 

responsabilidad de los superiores en jerarquía en estos contextos. 

Tradicionalmente, los comandantes militares han sido los principales sujetos de 

juicio y responsabilidad, debido a su proximidad y control directo en el campo de 

batalla. No obstante, en años recientes, se ha comenzado a reconocer y enjuiciar 

a superiores jerárquicos civiles, demostrando una expansión en la comprensión 

de la responsabilidad de mando. En este punto, cabe preguntarnos, ¿el derecho 

penal internacional, así como el derecho internacional humanitario ha logrado 

adaptar su normativa a las transformaciones de las disputas armadas 

contemporáneas? Más específicamente, es menester nuestro cuestionar si la 

Sala de Apelaciones del máximo tribunal penal internacional conoce o 

desconoce de la caracterización actual de los conflictos armados que estén 

latentes en el mundo y cómo planea seguir resolviendo estos casos si mantiene 



 
 

36 

esta (re)interpretación del art. 28 que deja en la impunidad todos aquellos casos 

de superiores jerárquicos civiles que ejercen una comandancia remota.  

3.3. De la profética impunidad a la involución de la justicia 
 

En la década de 1990, el concepto de “rendición de cuentas” se consolidó 

como un principio fundamental de la seguridad global. Se percibió que con el fin 

de la Guerra Fría –el prolongado conflicto entre Oriente y Occidente que había 

precipitado el cierre de los tribunales creados después de la Segunda Guerra 

Mundial en Europa y Asia– se nutría la esperanza de que la impunidad, ese 

cómplice siniestro de los horrores internacionales, finalmente desvaneciera. 

Crímenes internacionales que anteriormente habían quedado sin castigo y, en 

muchos casos, prácticamente ignorados, comenzaron a ser examinados 

nuevamente por tribunales internacionales. Se afirmó que, por primera vez en 

décadas, los responsables debían temer ser llevados ante la justicia por sus 

acciones en el ámbito internacional. Así, se inició un proceso, a veces con 

tropiezos, que incluyó el establecimiento de tribunales idóneos y mixtos 

centrados en eventos en lugares como la ex Yugoslavia, Ruanda, Camboya y 

Sierra Leona. (Amann 2018, p. 2). Surgió la promesa, casi profética, de que los 

perpetradores de crímenes de lesa humanidad, por primera vez en mucho 

tiempo, serían sometidos al escrutinio de la justicia. 

Ya hace más de veinte años, un grupo importante de Estados decidió 

realizar la creación de un tribunal con la misión de combatir la impunidad de los 

crímenes más graves, los que tienen mucha trascendencia para la comunidad 

internacional y la humanidad. Este anhelo se concretó con el Estatuto de Roma, 

un tratado adoptado el 17 de julio de 1998 y que entró en vigor el 1 de julio de 

2002, dando lugar al establecimiento de un tribunal independiente y permanente: 

la Corte Penal Internacional (CPI) (Landa, 2022, p. 1).  

La CPI es significativa por ser el primer tribunal penal internacional 

permanente. Durante los últimos 20 años, la CPI ha sido uno de los recursos 

disponibles para las víctimas de crímenes internacionales que buscan combatir 

la impunidad de aquellos actos, aunque no es el único recurso. Según el art. 5 

del Estatuto de Roma, la CPI tiene jurisdicción sobre cuatro tipos de crímenes: 
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el genocidio, crímenes de lesa humanidad, crímenes de guerra y crímenes de 

agresión. 

Pero, ¿qué es la impunidad y por qué decimos que la Sala de Apelaciones 

la está fomentando? La noción de impunidad tiene raíces profundas en la historia 

de la humanidad y su evolución refleja el desarrollo de las normas y valores 

jurídicos y morales a lo largo del tiempo. Como indica Kai Ambos, “(…) el 

concepto de impunidad no se limita a una situación jurídica precisa, sino que 

abarca un fenómeno con implicaciones legales, sociales, culturales, psicológicas 

e incluso económicas” (1999, p. 33).  

Así, clasificar la impunidad resulta una tarea difícil; sin embargo, desde el 

derecho internacional, la impunidad puede clasificarse en varios tipos o niveles 

que reflejan diferentes maneras en las que se evita rendir cuentas por crímenes 

internacionales. En un primer nivel, encontramos a la impunidad normativa y 

fáctica. La primera es la referida a la que tiene origen en las normas o 

disposiciones, y la segunda a aquellos mecanismos que en los hechos prohíben 

la persecución y sanción penal (Naciones Unidas ECOSOC 1994, p. 123). En un 

segundo nivel, está a la impunidad vinculada a dos aspectos formales: el jurídico 

material y el procesal, ambos están vinculados al primer nivel ya que prevalece 

la impunidad normativa y fáctica, ya sea en el ámbito material como el procesal 

(Ambos 1999, p. 35). En un tercer nivel, se encuentra la impunidad como 

expresión de los problemas estructurales vinculados a las sociedades.  

 

Tabla N° 2: Niveles de impunidad 

Nivel Tipo de Impunidad Descripción 

Primer Nivel 

Normativa 
Impunidad que tiene su origen en las 
normas o disposiciones legales que 
permiten evitar rendir cuentas por 

crímenes internacionales. 

Fáctica 
Impunidad relacionada con mecanismos 
de hecho que impiden la persecución y 

sanción penal de los crímenes. 

Segundo Nivel 
Jurídico Material 

Impunidad vinculada a aspectos formales 
del derecho material, donde la normativa 
y la aplicación de las leyes permiten la 

impunidad 

Jurídico Procesal Impunidad vinculada a aspectos formales 
del derecho procesal, donde los 
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procedimientos y prácticas judiciales 
efectivamente promueven la impunidad. 

Tercer Nivel 
Problemas 

Estructurales 

Impunidad como expresión de problemas 
estructurales dentro de las sociedades, 
reflejando desigualdades y deficiencias 

sistémicas que perpetúan la falta de 
rendición de cuentas. 

 
Fuente: Ambos (1999) y ECOSOC (1994) 

Elaboración propia 
 

Se evidencia, entonces, que algo sucedió en este viaje hacia la era de la 

rendición de cuentas. Podríamos afirmar que estamos delante de un caso de 

impunidad material propia de la labor judicial. El panorama nos muestra que 

el art. 28 del Estatuto de Roma permite jurídicamente que se juzguen a 

superiores jerárquicos civiles de grupos armados. El CICR ha demostrado en 

múltiples estudios que la comandancia dentro de los grupos armados tiene una 

caracterización diferente a la comandancia militar estatal, específicamente, en el 

mundo contemporáneo, el “control remoto” es en la mayoría de los casos parte 

de su estrategia táctica. La Sala de Apelaciones, en el caso Bemba, ha 

comenzado a dibujar una distinción jurídica entre comandantes remotos y no 

remotos. Haciendo uso de su labor interpretativa han dotado de contenido el art. 

28 volviéndolo prácticamente inaplicable a cualquier tipo de conflictos armados 

contemporáneos en los que se detecte que el superior jerárquico ejercía una 

comandancia a distancia, lejos de sus tropas.  

 
Tal como está evolucionando (o debería decir involucionando) la 

jurisprudencia internacional, en lo relativo a la responsabilidad de mando, sitúa 

en peligro y amenaza a uno de los principales objetivos de la justicia penal 

internacional: asegurar que aquellos responsables de atrocidades rindan 

cuentas y sean responsabilizados por sus acciones. Preocupa severamente que 

el establecimiento de distinciones generales según la ubicación de un 

comandante pueda permitir que los "comandantes a distancia" evadan sus 

responsabilidades de prevenir y sancionar. Por tanto, resulta crucial evitar 

cualquier resultado que pueda conducir a la impunidad de los crímenes 

internacionales. Para no fomentar la impunidad frente a casos como este, 

entonces, no solo es fundamental que existan leyes claras y aplicables que 
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garanticen la rendición de cuentas para todos los superiores jerárquicos sino 

también resulta importante que se fortalezca la capacidad judicial.  

 
Finalizamos este trabajo haciendo hincapié en una idea fundamental. Las 

reducidas pero históricas sentencias emitidas por la CPI, han dejado un sabor 

amargo de injusticia en las bocas de las víctimas, especialmente aquellas 

afectadas por las atrocidades del caso Bemba. Y con ello, debemos recalcar, 

que si bien tener un tribunal penal internacional condena, también puede 

absolver. No es la absolución del Sr. Bemba el problema jurídico, sí lo es el haber 

establecido un estándar (re)interpretativo al art. 28, que al aplicarse a los 

conflictos contemporáneos absolverá de manera automática a cualquier 

comandante de sus deberes de prevenir y sancionar crímenes; y, por tanto, 

volverá casi imposible conciliar aquel art. con la finalidad de la CPI de poner fin 

a la impunidad.  

 
Consideramos importante, resaltar las palabras de la ex Fiscal de la CPI, 

Fatou Bensouda, el 13 de junio de 2018, cinco (5) días después de recibir la 

sentencia emitida por la Sala de Apelaciones. Frente a 5,229 víctimas, aseveró: 

Resulta desfortunado que este significativo e inexplicable cambio en la 

jurisprudencia previa de la Corte, tal como lo describieron los jueces 

disidentes, y su cambio con estándares nuevos, no precisos y no 
probados, haya ocurrido en el caso más serio de violencia sexual y de 

género decidido por esta Corte hasta la fecha, en un momento en que hay 

una necesidad urgente de enviar una señal clara a nivel mundial de que 

tales crímenes abominables no deben quedar impunes (resaltado y 

traducción propia). (Bensouda 2018, p. 2) 

 
 
 
 
 
 
 
 
 
 
 



 
 

40 

Conclusiones 

- La Sala de Apelaciones de la CPI introdujo un nuevo estándar 

interpretativo del art. 28 del Estatuto de Roma, distinguiendo entre "control 

efectivo" y "control remoto". Esta reinterpretación puede hacer que el 

precepto de responsabilidad jerárquica sea inaplicable para muchas 

disputas armadas contemporáneas, fomentando así la impunidad. Es 

esencial mantener estándares claros y consistentes en la jurisprudencia 

de la CPI para garantizar una aplicación uniforme y efectiva de la ley. 

 
- La absolución de Jean-Pierre Bemba Gombo, basada en este nuevo 

estándar, debilita la jurisprudencia previamente establecida y puede 

socavar la efectividad de la justicia penal internacional. Dicha decisión 

crea precedentes que podrían ser explotados por otros comandantes para 

evitar la rendición de cuentas por crímenes de guerra y crímenes contra 

la humanidad. Se recomienda una revisión de futuras decisiones de la CPI 

para clarificar y fortalecer los estándares de obligación de liderazgo militar 

o similares.  

 
- La resolución de la Sala de Apelaciones no refleja adecuadamente las 

complejidades de los conflictos armados contemporáneos, donde los 

líderes pueden ejercer control remoto sobre sus fuerzas mediante 

tecnología avanzada. La distinción entre comandantes remotos y no 

remotos es artificial y no toma en cuenta las capacidades modernas de 

comunicación y supervisión. Las tecnologías actuales permiten un control 

efectivo incluso a distancia, lo que hace obsoleta esta distinción. 

 
- Al redefinir las ‘medidas necesarias y razonables’ como ‘proporcionales y 

viables’, la Sala de Apelaciones disminuyó significativamente las 

obligaciones de los comandantes para la prevención y sanción de delitos 

de delitos perpetrados por sus subordinados. Este cambio permite que los 

comandantes prioricen sus intereses estratégicos sobre la 

responsabilidad de mando. Es crucial reforzar la responsabilidad 

individual en todos los niveles de mando, sin importar la ubicación 

geográfica del comandante. 
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- La reinterpretación del art. 28 puede establecer un peligroso precedente 

que favorece la impunidad sistemática en los conflictos armados. La 

irresponsabilidad de mando en conflictos armados contemporáneos 

puede perpetuar la comisión de crímenes graves sin consecuencias 

legales para los perpetradores y sus superiores jerárquicos. Esto socava 

la defensa de las víctimas y la justicia que merecen. Es fundamental que 

existan leyes claras y aplicables que garanticen la rendición de cuentas 

para todos los superiores jerárquicos, fortaleciendo así la capacidad 

judicial y asegurando que los responsables de atrocidades rindan 

cuentas. 
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The Appeals Chamber of the International Criminal Court, 

In the appeal of Mr Jean-Pierre Bemba Gombo against the decision of Trial 

Chamber III entitled “Judgment pursuant to Article 74 of the Statute” of 21 March 

2016 (ICC-01/05-01/08-3343),  

After deliberation, 

By majority, Judge Monageng and Judge Hofmański dissenting,  

Delivers the following 

J U D G M E N T  

 

1) The “Judgment pursuant to Article 74 of the Statute” is reversed.  

2) The Appeals Chamber declares that the crimes listed in paragraph 116 of 

this judgment were not within the facts and circumstances described in the 

charges and that the Trial Chamber, therefore, could not enter a verdict 

thereon. The proceedings with respect to these criminal acts are 

discontinued.  

3) Mr Bemba is acquitted of all remaining charges brought against him in the 

present case.  

4) The Appeals Chamber declares that there is no reason to continue Mr 

Bemba’s detention for the purposes of the present case.  

5) The “Defence application to present additional evidence in the appeal 

against the Judgment pursuant to Article 74 of the Statute, ICC-01/05-

01/08-3343” is dismissed. 

6) The “Prosecution’s Request for Leave to Present Additional Authority” is 

rejected. 
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REASONS 

 These are the dispositive reasons of the Appeals Chamber, by majority. Judge 1.

Eboe-Osuji concurs, as part of the majority, with the essence of these dispositive 

reasons and the outcome. Judge Monageng and Judge Hofmański disagree with the 

reasons and the outcome. 

I. KEY FINDINGS 

 It is the responsibility of the Appeals Chamber to assess whether or not the trial 2.

chamber applied the standard of proof correctly. The accused does not have to prove 

that the trial chamber made a factual error. It suffices for him or her to identify 

sources of doubt about the accuracy of the trial chamber’s findings to oblige the 

Appeals Chamber to independently review the trial chamber’s reasoning on the basis 

of the evidence that was available to it. 

 The Appeals Chamber must be satisfied that factual findings that are made 3.

beyond reasonable doubt are clear and unassailable, both in terms of evidence and 

rationale. Accordingly, when the Appeals Chamber is able to identify findings that 

can reasonably be called into doubt, it must overturn them.  

 Simply listing the categories of crimes with which a person is to be charged or 4.

stating, in broad general terms, the temporal and geographical parameters of the 

charge is not sufficient to comply with the requirements of regulation 52 (b) of the 

Regulations of the Court and does not allow for a meaningful application of article 74 

(2) of the Statute. 

 The scope of the duty to take “all necessary and reasonable measures” is 5.

intrinsically connected to the extent of a commander’s material ability to prevent or 

repress the commission of crimes or to submit the matter to the competent authorities 

for investigation and prosecution. Indeed, a commander cannot be blamed for not 

having done something he or she had no power to do.  

 An assessment of whether a commander took all “necessary and reasonable 6.

measures” must be based on considerations of what crimes the commander knew or 

should have known about and at what point in time. 
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 Juxtaposing the fact that certain crimes were committed by the subordinates of a 7.

commander with a list of measures which the commander could hypothetically have 

taken does not, in and of itself, show that the commander acted unreasonably at the 

time. The Trial Chamber must specifically identify what a commander should have 

done in concreto.  

 It is not the case that a commander is required to employ every single 8.

conceivable measure within his or her arsenal, irrespective of considerations of 

proportionality and feasibility. Article 28 only requires commanders to do what is 

necessary and reasonable under the circumstances.  

 Whilst a commander is required to act in good faith in adopting “necessary and 9.

reasonable measures”, the fact that a commander was motivated by a desire to 

preserve the reputation of his or her troops does not intrinsically render the measures 

he or she adopted any less necessary or reasonable. 

 A finding that the measures deployed by a commander were insufficient to 10.

prevent or repress an extended crime wave does not mean that these measures were 

also insufficient to prevent or repress the limited number of specific crimes for which 

the commander is ultimately convicted. 

 The accused person must be informed of the factual allegations on the basis of 11.

which the Prosecutor seeks to establish that he or she failed as a commander to take 

“all necessary and reasonable measures” within his or her power to prevent or repress 

the commission of crimes or to submit the matter to the competent authorities for 

investigation and prosecution. 

II. PROCEDURAL HISTORY 

 On 21 March 2016, Trial Chamber convicted Mr Jean-Pierre Bemba Gombo 12.

(“Mr Bemba”), pursuant to article 28 (a) of the Statute, of the crimes against humanity 

of murder and rape and of the war crimes of murder, rape and pillaging committed by 

troops of the MLC in the CAR in the course of the 2002-2003 CAR Operation.1  

                                                 
1 Conviction Decision, paras 741-742, 752. 
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 Mr Bemba was President of the MLC, a political party founded by him and 13.

based in the northwest of the DRC, and Commander-in-Chief of its military branch, 

the ALC.2 The events giving rise to his conviction and this appeal took place on the 

territory of the CAR from on or about 26 October 2002 to 15 March 2003,3 during an 

MLC intervention to support Mr Ange-Félix Patassé, the then President of the CAR, 

in suppressing a rebellion led by General François Bozizé.4 

 On 4 April 2016, Mr Bemba filed his notice of an appeal against the Conviction 14.

Decision,5 and, on 19 September 2016, he filed his appeal brief.6  

 On 19 September 2016, Mr Bemba requested the Appeals Chamber to admit 15.

23 documents as additional evidence in the appeal.7  

 On 21 November 2016, the Prosecutor filed her responses to the Appeal Brief8 16.

and to the Additional Evidence Application.9  

 On 9 December 2016, Mr Bemba filed his reply to the Prosecutor’s Response to 17.

the Additional Evidence Application.10 

 On 20 December 2016, Mr Bemba filed his reply to the Response to the Appeal 18.

Brief.11 

 On 21 December 2016, the Victims filed their observations on the Additional 19.

Evidence Application.12  

 On 9 January 2017, the Victims filed their observations on the Appeal Brief.13  20.

 On 9 February 2017, Mr Bemba filed his reply to the Victims’ Observations.14  21.

                                                 
2 Conviction Decision, para. 1. 
3 Conviction Decision, para. 2. 
4 Conviction Decision, para. 380. 
5 “Defence Notice of Appeal against the Judgment pursuant to Article 74 of the Statute, ICC-01/05-
01/08-3343”, ICC-01/05-01/08-3348. 
6 Appeal Brief. 
7 Additional Evidence Application. 
8 Response to the Appeal Brief.  
9 Prosecutor’s Response to the Additional Evidence Application.  
10 Reply to the Prosecutor’s Response to the Additional Evidence Application. 
11 Reply to the Response to the Appeal Brief.  
12 Victims’ Observations on the Additional Evidence Application.  
13 Victims’ Observations. 
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 On 30 October 2017, the Appeals Chamber issued an order for submissions on 22.

the contextual elements of crimes against humanity.15  

 On 7 November 2017, the Appeals Chamber issued a scheduling order for an 23.

appeal hearing.16  

 On 13 November 2017, Mr Bemba filed his submissions on the contextual 24.

elements of crimes against humanity17 and, on 27 November 2017, the Prosecutor 

filed her response to Mr Bemba’s submissions.18 

 On 27 November 2017, the Appeals Chamber issued an order in relation to the 25.

conduct of the hearing which it had scheduled, and invited the parties and participants 

to address the Appeals Chamber during that hearing on issues regarding the standard 

of review and Mr Bemba’s second, third and fourth grounds of appeal.19 

                                                                                                                                            
14 Reply to the Victims’ Observations.  
15 Order for Submissions on Contextual Elements.  
16 Scheduling Order. 
17 Contextual Elements Submissions. 
18 Response to Contextual Elements Submissions. 
19  Order on the Conduct of the Hearing. The following questions were put to the parties and 
participants: Group A - Preliminary issues (a. What level of deference should the Appeals Chamber 
accord to the Trial Chamber’s factual findings?; b. Article 81 (1) (b) of the Statute reads in its relevant 
part: “The convicted person, or the Prosecutor on that person’s behalf, may make an appeal on any of 
the following grounds: […] (iv) Any other ground that affects the fairness or reliability of the 
proceedings or decision”. Can the convicted person appeal on a ground that affects the fairness of the 
proceedings, but does not affect the reliability of the decision?); Group B - Issues relating to the 

Second Ground of Appeal (a. What are “the facts and circumstances described in the charges”, within 
the meaning of article 74 (2) of the Statute? In particular, which of the following examples is a “fact”: 
(i) the rape of P22 in PK12 on or around 6 or 7 November 2002, or (ii) rape committed by the MLC 
soldiers in the Central African Republic between on or about 26 October 2002 and 15 March 2003?; b. 
What is the minimum level of detail required for “[a] statement of the facts” to be included in the 
document containing the charges pursuant to regulation 52 (b) of the Regulations of the Court, 
especially regarding “the time and place of the alleged crimes”? Does the required detail depend on the 
form of individual criminal responsibility charged in the case? In particular, would the required detail 
in a case of criminal responsibility as a co-perpetrator under article 25 (3) (a) differ from the required 
detail in a case of command responsibility under article 28 (a) of the Statute?; c. Must acts underlying 
the crimes charged be exhaustively listed in the document containing the charges?; d. Must the Pre-
Trial Chamber determine whether there is sufficient evidence to support, to the requisite standard, each 
underlying act (a criminal act underlying one of the crimes charged) included in the document 
containing the charges and enter a finding on each such act in the confirmation decision?; e. Can the 
Prosecutor notify the accused person of other underlying acts in auxiliary documents provided after the 
confirmation decision was rendered, without seeking to add additional charges under article 61 (9) of 
the Statute? Can the accused person be notified of other underlying acts through the provision of 
statements of victims? If the Prosecutor or the legal representative of victims notifies the accused 
person of other underlying acts after the confirmation decision, do they exceed “the facts and 
circumstances described in the charges”?); Group C - Issues relating to the Third Ground of Appeal 
(a. Would a change from the “knew” standard to the “should have known” standard in article 28 (a) (i) 
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 On 4 December 2017, the Victims’ Representatives filed their observations on 26.

the contextual elements of crimes against humanity20 and, on 11 December 2017, Mr 

Bemba filed his response to those observations.21 

 From 9 to 11 January 2018, the Appeals Chamber held a hearing during which 27.

the parties and participants made submissions and observations.22 During the hearing, 

the Appeals Chamber invited the parties and participants to submit further written 

submissions23 which they did on 19 January 2018.24 During the hearing, Mr Bemba 

was represented by Mr Peter Haynes, Ms Kate Gibson, Mr Kai Ambos, Mr Michael 

A. Newton and Ms Leigh Lawrie. The Prosecutor was represented by Ms Helen 

                                                                                                                                            
of the Statute amount to a modification of the legal characterisation of the facts, which would need to 
comply with the requirements of regulation 55 of the Regulations of the Court (including that it not 
exceed the facts and circumstances of the charges)?; b. Does the Appeals Chamber have the power to 
change the legal characterisation of the facts itself? (i) If it does not have such power, why is this the 
case?; (ii) If it does have the power to re-characterise, on what legal basis may it do so?; (iii) To what 
extent is it relevant that the Trial Chamber gave notice under regulation 55 (2) in the course of the 
trial?; c. How must the “knew” standard be interpreted? To what extent is the definition of knowledge 
in article 30 (3) of the Statute relevant to article 28 (a) (i) of the Statute?; d. How must the “should have 
known” standard be interpreted? Does the “should have known” standard differ materially from the 
“had reason to know” standard in article 7 (3) of the ICTY Statute and in its jurisprudence? How does 
this standard relate to the “consciously disregarded” standard in article 28 (b) (i) of the Statute?); 
Group D - Further issues relating to the Third Ground of Appeal (a. To what extent is a 
commander’s motivation for taking necessary and reasonable measures of relevance in the assessment 
of their adequacy?; b. Must the accused be given notice of the measures which the Trial Chamber finds 
he could have taken as a commander? If so, how must such notice be given – must it be given 
specifically with respect to measures or may it be given in the course of pleadings on the commander’s 
material ability?; c. Mr Bemba argues that causation is required in the context of article 28 (a) of the 
Statute, whilst the Prosecutor argues that causation is not required. If causation is required pursuant to 
article 28 (a) of the Statute, what degree of nexus is required - “but-for”, “high probability”, 
“reasonable foreseeability” or other?; d. Does an assessment of causation overlap with an assessment of 
whether a commander has taken necessary and reasonable measures or is an additional element 
required?; e. Is a commander under a legal duty to withdraw his troops in the event that he becomes 
aware that they are committing crimes? If so: (i) What is the legal basis for this duty?; (ii) When does 
this duty arise?; (iii) Would it extend to all troops or only to those alleged to have committed crimes?; 
(iv) Is it of any import that withdrawal, either full or partial, would, in all likelihood, lead to military 
defeat?); Group E - Issues relating to the Fourth Ground of Appeal (a. The elements of crimes 
against humanity include the requirement that “[t]he perpetrator knew that the conduct was part of or 
intended the conduct to be part of a widespread or systematic attack directed against a civilian 
population”. In cases of individual criminal responsibility under article 28 of the Statute, does this 
requirement apply to the direct perpetrator of the crime or to the accused person or both?; b. Can a 
Trial Chamber rely on the war crime of pillaging to establish that there was an organizational policy?; 
c. Responses to and/or replies to responses to the questions listed in the Appeals Chamber’s Order for 
Submissions on Contextual Elements).  
20 Victims’ Observations on Contextual Elements. 
21 Mr Bemba’s Response to Victims’ Observations on Contextual Elements. 
22 Appeals Hearing Transcript 9 January 2018; Appeals Hearing Transcript 10 January 2018; Appeals 
Hearing Transcript 11 January 2018.  
23 Appeals Hearing Transcript 11 January 2018, p. 88, lines 18-25. 
24 Mr Bemba’s Submissions further to the Hearing; Prosecutor’s Submissions further to the Hearing; 
Victims’ Submissions further to the Hearing. 
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Brady, Mr Reinhold Gallmetzer, Mr Matthew Cross, Mr Matteo Costi, and 

Ms Meritxell Regue. The Victims were represented by Ms Marie-Edith Douzima 

Lawson and Mr Célestin N’Zala.25 

 On 13 April 2018, the Prosecutor sought leave to present an additional 28.

authority26 and, on 20 April 2018, Mr Bemba responded to this request.27 

III. INTRODUCTION 

 Mr Bemba raises six grounds of appeal, each divided into several sub-grounds. 29.

They are the following: (i) that this was a mistrial (Ground 1); 28  (ii) that the 

conviction exceeded the charges (Ground 2);29 (iii) that Mr Bemba is not liable as a 

superior (Ground 3);30 (iv) that the contextual elements were not established (Ground 

4); 31  (v) that the Trial Chamber erred in its approach to identification evidence 

(Ground 5);32 and (vi) that other procedural errors invalidated the conviction (Ground 

6).33 

 More specifically in relation to the third ground of appeal, Mr Bemba argues 30.

that the Trial Chamber erred when it found that he was responsible as a commander 

pursuant to article 28 (a) of the Statute for crimes MLC troops had committed during 

the 2002-2003 CAR Operation. Notably, Mr Bemba submits that the Trial Chamber 

erred in: (i) finding that he had effective control over the MLC troops in the CAR;34 

(ii) dismissing and ignoring evidence relevant to that question;35 (iii) finding that he 

had actual knowledge of MLC crimes;36 (iv) finding that he did not take all necessary 

                                                 
25 Appeals Hearing Transcript 9 January 2018, p. 2, lines 5-22; Appeals Hearing Transcript 10 January 
2018, p. 25 line 23. 
26 Request to File an Additional Authority, paras 2-3. 
27 Response to Request to File an Additional Authority, para. 7. 
28 Appeal Brief, paras 13-114. 
29 Appeal Brief, paras 115-128. 
30 Appeal Brief, paras 129-413. 
31 Appeal Brief, paras 414-461. 
32 Appeal Brief, paras 462-493. 
33 Appeal Brief, paras 494-546. 
34 Appeal Brief, paras 129-226. 
35 Appeal Brief, paras 227-286. 
36 Appeal Brief, paras 287-324. 
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and reasonable measures;37 and, further, (v) finding that the causation requirement 

had been established.38  

 The Appeals Chamber has held extensive deliberations on each of these grounds 31.

and in January 2018 called a hearing to clarify some of the issues with the parties and 

participants.  

 Judge Van den Wyngaert, Judge Eboe-Osuji and Judge Morrison are of the view 32.

that the second ground of appeal and part of the third ground of appeal, namely Mr 

Bemba’s argument that the Trial Chamber erred when it found that he did not take all 

necessary and reasonable measures to prevent or repress the commission of crimes, 

are determinative of the outcome of the appeal. As to the remainder of the third 

ground of appeal, whereas the majority of the Appeals Chamber also has concerns 

regarding the Trial Chamber’s findings relevant to Mr Bemba’s effective control and 

his actual knowledge of crimes committed by MLC troops in the CAR, it has limited 

its assessment to the Trial Chamber’s finding regarding Mr Bemba’s purported failure 

to take all necessary and reasonable measures, given the clear error therein. For the 

same reasons, the first, fourth, fifth and sixth grounds of appeal are not addressed 

herein.  

 The reasons of Judge Van den Wyngaert and Judge Morrison as to the 33.

conclusion concerning the second ground of appeal and part of the third ground of 

appeal are set out below. Judge Eboe-Osuji, whilst agreeing in essence with the 

reasons of Judge Van den Wyngaert and Judge Morrison and with the outcome of the 

appeal, also sets out his views in respect of those issues in a separate opinion. Judge 

Van den Wyngaert, Judge Eboe-Osuji and Judge Morrison address aspects of the 

remaining grounds of appeal in their separate opinions. 

 Judge Monageng and Judge Hofmański disagree with the standard of review for 34.

factual errors and aspects of the substantiation requirement,39 and dissent from the 

majority’s determination on the second ground of appeal and on the third ground of 

appeal, concerning necessary and reasonable measures, for the reasons set out in their 

                                                 
37 Appeal Brief, paras 325-380. 
38 Appeal Brief, paras 381-413. 
39 See infra, paras 38 et seq, para. 66. 
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dissenting opinion. The views of the minority on the first, remainder of the third, 

fourth, fifth and sixth grounds of appeal are also set out in their dissenting opinion.  

IV. STANDARD OF REVIEW 

 Article 81 (1) (b) of the Statute provides that the convicted person, or the 35.

Prosecutor on his or her behalf, may appeal on grounds of a procedural error, error of 

fact, error of law, or any other ground that affects the fairness or reliability of the 

proceedings or decision. According to article 83 (2) of the Statute, the Appeals 

Chamber may intervene only if it “finds that the proceedings appealed from were 

unfair in a way that affected the reliability of the decision or sentence, or that the 

decision or sentence appealed from was materially affected by error of fact or law or 

procedural error”. In the view of the Appeals Chamber, this results in the following 

standard of review for legal, factual and procedural errors, as well as for other 

grounds affecting the fairness or reliability of the decision.  

 Errors of law A.
 Regarding errors of law, the Appeals Chamber has previously found that it:  36.

[…] will not defer to the Trial Chamber’s interpretation of the law. Rather, it 
will arrive at its own conclusions as to the appropriate law and determine 
whether or not the Trial Chamber misinterpreted the law. If the Trial Chamber 
committed such an error, the Appeals Chamber will only intervene if the error 
materially affected the Impugned Decision.  

[…] A judgment is ‘materially affected by an error of law’ if the Trial Chamber 
‘would have rendered a judgment that is substantially different from the 
decision that was affected by the error, if it had not made the error’. [Footnotes 
omitted].40 

 The Appeals Chamber sees no reason to diverge from this standard, nor has any 37.

of the parties or participants invited the Appeals Chamber to do so. Accordingly, it 

will apply this standard to the present case.  

 

                                                 
40 Lubanga Appeal Judgment, paras 18-19; Ngudjolo Appeal Judgment, para. 20. 
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 Factual errors  B.
 It has previously been stated that when a factual error is alleged, the Appeals 38.

Chamber’s task is to determine whether a reasonable trial chamber could have been 

satisfied beyond reasonable doubt as to the finding in question,41 thereby applying a 

margin of deference to the factual findings of the trial chamber. However, the Appeals 

Chamber considers that the idea of a margin of deference to the factual findings of the 

trial chamber must be approached with extreme caution. 

 With respect to the application of this margin of deference, the Appeals 39.

Chamber has previously held that: 

[I]t will not interfere with factual findings of the first-instance Chamber unless 
it is shown that the Chamber committed a clear error, namely, misappreciated 
the facts, took into account irrelevant facts, or failed to take into account 
relevant facts. As to the ‘misappreciation of facts’, the Appeals Chamber has 
also stated that it ‘will not disturb a Pre-Trial or Trial Chamber’s evaluation of 
the facts just because the Appeals Chamber might have come to a different 
conclusion. It will interfere only in the case where it cannot discern how the 
Chamber’s conclusion could have reasonably been reached from the evidence 
before it’.42 

 The Appeals Chamber is of the opinion that it may interfere with the factual 40.

findings of the first-instance chamber whenever the failure to interfere may occasion a 

miscarriage of justice, and not “only in the case where [the Appeals Chamber] cannot 

discern how the Chamber’s conclusion could have reasonably been reached from the 

evidence before it”. The Appeals Chamber must be careful not to constrain the 

exercise of its appellate discretion in such a way that it ties its own hands against the 

interest of justice, particularly in circumstances where the Rome Statute does not 

provide for the notion of appellate deference or require the Appeals Chamber to apply 

that particular notion.  

 As previously noted, in assessing alleged errors of fact, the ad hoc tribunals 41.

have also applied a standard of reasonableness.43 This Appeals Chamber has done the 

same. However, this standard is not without qualification. This Appeals Chamber 

                                                 
41 Lubanga Appeal Judgment, para. 27. 
42  Lubanga Appeal Judgment, para. 21 (footnotes omitted). See also Ngudjolo Appeal Judgment, 
para. 22.  
43 Lubanga Appeal Judgment, para. 24.  
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must ensure that the trial chamber reasonably reached a conviction as to guilt beyond 

reasonable doubt in accordance with article 66(3) of the Statute. 

 When a factual error is alleged, the Appeals Chamber will not assess the 42.

evidence de novo with a view to determining whether it would have reached the same 

factual conclusion as the trial chamber; in this connection, the Appeals Chamber 

deems it necessary to clarify that it will determine whether a reasonable trial chamber 

properly directing itself could have been satisfied beyond reasonable doubt as to the 

finding in question, based on the evidence that was before it.44 In this regard, it must 

be borne in mind that the trial chamber is required to make findings of fact to the 

standard of proof of “beyond reasonable doubt” only in relation to those facts that 

correspond to the elements of the crime and mode of liability of the accused as 

charged.45 It must be stressed in this regard that the trial chamber must have properly 

directed itself to the applicable standard of proof. In this regard, the Appeals Chamber 

recalls its finding in the Bemba et al. Appeal Judgment on conviction as to the 

conditions under which a trial chamber may establish facts on the basis of 

circumstantial evidence and inferences:  

Where a factual finding is based on an inference drawn from circumstantial 
evidence, the finding is only established beyond reasonable doubt if it was the 
only reasonable conclusion that could be drawn from the evidence. It is indeed 
well established that it is not sufficient that a conclusion reached by a trial 
chamber is merely a reasonable conclusion available from that evidence; the 
conclusion pointing to the guilt of the accused must be the only reasonable 
conclusion available. If there is another conclusion reasonably open from the 
evidence, and which is consistent with the innocence of the accused, he or she 
must be acquitted. For alleged errors of fact in relation to factual findings that 
were based on inferences drawn from circumstantial evidence, the Appeals 
Chamber will therefore, in keeping with the standard of review for factual 
errors, consider whether no reasonable trier of fact could have concluded that 
the inference drawn was the only reasonable conclusion that could be drawn 
from the evidence. [Footnotes omitted.]46  

 In determining whether a given factual finding was reasonable, a trial chamber’s 43.

reasoning in support thereof is of great significance. The Appeals Chamber notes that 

as put by the Supreme Court Chamber of the ECCC:  

                                                 
44 See Lubanga Appeal Judgment, para. 27. 
45 Lubanga Appeal Judgment, para. 22. 
46 Bemba et al. Appeal Judgment, para. 868. 
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[T]he starting point for the Supreme Court Chamber’s assessment of the 
reasonableness of the Trial Chamber’s factual findings is the reasoning provided 
for the factual analysis, as related to the items of evidence in question. In 
particular when faced with conflicting evidence or evidence of inherently low 
probative value (such as out-of-court statements or hearsay evidence), it is 
likely that the Trial Chamber’s explanation as to how it reached a given factual 
conclusion based on the evidence in question will be of great significance for 
the determination of whether that conclusion was reasonable. As a general rule, 
where the underlying evidence for a factual conclusion appears on its face weak, 
more reasoning is required than when there is a sound evidentiary basis.47 

 The Appeals Chamber finds this approach persuasive. Thus, when assessing the 44.

reasonableness of a factual finding, the Appeals Chamber will have regard not only to 

the evidence relied upon, but also to the trial chamber’s reasoning in analysing it. In 

particular if the supporting evidence is, on its face, weak, or if there is significant 

contradictory evidence, deficiencies in the trial chamber’s reasoning as to why it 

found that evidence persuasive may lead the Appeals Chamber to conclude that the 

finding in question was such that no reasonable trier of fact could have reached. 

Nevertheless, the emphasis of the Appeals Chamber’s assessment is on the substance: 

whether the evidence was such as to allow a reasonable trial chamber to reach the 

finding it did beyond reasonable doubt.  

 Ultimately, the Appeals Chamber must be satisfied that factual findings that are 45.

made beyond reasonable doubt are clear and unassailable, both in terms of evidence 

and rationale. Mere preferences or personal impressions of the appellate judges are 

insufficient to upset the findings of a trial chamber. However, when a reasonable and 

objective person can articulate serious doubts about the accuracy of a given finding, 

and is able to support this view with specific arguments, this is a strong indication that 

the trial chamber may not have respected the standard of proof and, accordingly, that 

an error of fact may have been made.  

 When the trial chamber is not convinced of guilt beyond reasonable doubt it 46.

must refrain from entering a finding. Accordingly, when the Appeals Chamber is able 

to identify findings that can reasonably be called into doubt, it must overturn them. 

This is not a matter of the Appeals Chamber substituting its own factual findings for 

those of the trial chamber. It is merely an application of the standard of proof.  

                                                 
47 Nuon Chea and Khieu Samphân Appeal Judgment, para. 90. 
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 Procedural errors C.
 Regarding procedural errors, the Appeals Chamber has found that: 47.

[A]n allegation of a procedural error may be based on events which occurred 
during the pre-trial and trial proceedings. However, as with errors of law, the 
Appeals Chamber will only reverse a decision […] if it is materially affected by 
the procedural error. In that respect, the appellant needs to demonstrate that, in 
the absence of the procedural error, the decision would have substantially 
differed from the one rendered.48  

 Having previously found that “procedural errors often relate to alleged errors in 48.

a Trial Chamber’s exercise of its discretion”,49 the Appeals Chamber has established 

that:  

[…] it will not interfere with the Chamber’s exercise of discretion merely 
because the Appeals Chamber, if it had the power, might have made a different 
ruling. The Appeals Chamber will only disturb the exercise of a Chamber’s 
discretion where it is shown that an error of law, fact or procedure was made. In 
this context, the Appeals Chamber has held that it will interfere with a 
discretionary decision only under limited conditions and has referred to 
standards of other courts to further elaborate that it will correct an exercise of 
discretion in the following broad circumstances, namely where (i) it is based 
upon an erroneous interpretation of the law; (ii) it is based upon a patently 
incorrect conclusion of fact; or (iii) the decision amounts to an abuse of 
discretion. Furthermore, once it is established that the discretion was 
erroneously exercised, the Appeals Chamber has to be satisfied that the 
improper exercise of discretion materially affected the impugned decision. 
[Footnotes omitted].50  

 The Appeals Chamber notes that Mr Bemba raises several arguments that allege 49.

a lack of or insufficient reasoning in support of factual findings contained in the 

Conviction Decision; he argues that these deficiencies amount to errors of law and/or 

fact on the part of the trial chamber.51 The Appeals Chamber recalls that article 74 (5) 

of the Statute requires the trial chamber to provide “a full and reasoned statement of 

[its] findings on the evidence and conclusions”. If a decision under article 74 of the 

Statute does not completely comply with this requirement, this amounts to a 

procedural error.  

                                                 
48 Lubanga Appeal Judgment, para 20; Ngudjolo Appeal Judgment, para. 21. 
49 Ngudjolo Appeal Judgment, para. 21. 
50 Kenyatta OA5 Judgment, para. 22. See also Kony et al. OA3 Judgment, paras 79-80; Ruto et al. OA 
Judgment, paras 89-90; Lubanga Sentencing Appeal Judgment, para. 41. 
51 See for example, Appeal Brief, paras 162, 167, 170, 206, 228, 427, 431, 432, 442, 468, 509. 
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 In the view of the Appeals Chamber, in interpreting article 74 (5) of the Statute, 50.

it is appropriate to have regard to the jurisprudence of the ECtHR, which has 

underlined the importance of reasoning in allowing the accused person to usefully 

exercise available rights of appeal; it requires that courts “indicate with sufficient 

clarity the grounds on which they based their decision”.52 The provision of reasons 

also enables the Appeals Chamber to clearly understand the factual and legal basis 

upon which the decision was taken and thereby properly exercise its appellate 

functions. 

 The Appeals Chamber has previously outlined its considerations regarding the 51.

requirement of a reasoned decision in the following terms:  

The extent of the reasoning will depend on the circumstances of the case, but it 
is essential that it indicates with sufficient clarity the basis of the decision. Such 
reasoning will not necessarily require reciting each and every factor that was 
before the […] Chamber to be individually set out, but it must identify which 
facts it found to be relevant in coming to its conclusion.53  

 The Appeals Chamber finds that these considerations also apply, in principle, to 52.

decisions on the guilt or innocence of the accused under article 74 of the Statute. It 

must be clear from the trial chamber’s decision which facts it found to have been 

established beyond reasonable doubt and how it assessed the evidence to reach these 

factual findings.  

 To fulfil its obligation to provide a reasoned opinion, a trial chamber is not 53.

required to address all the arguments raised by the parties, or every item of evidence 

relevant to a particular factual finding, provided that it indicates with sufficient clarity 

the basis for its decision.54  

 The Appeals Chamber notes that a trial chamber thus has a degree of discretion 54.

as to what to address and what not to address in its reasoning. Not every actual or 

perceived shortcoming in the reasoning will amount to a breach of article 74 (5) of the 

Statute. It is also of note that, when determining whether there was a breach of article 

                                                 
52 Lubanga OA5 Judgment, para. 20, referring to Hadjianastassiou v. Greece, para. 32. 
53 Lubanga OA5 Judgment, para. 20. 
54 See, with respect to appeals filed under rules 154 and 155 of the Rules, Lubanga OA5 Judgment, 
para. 20; Bemba et al. OA4 Judgment, para. 116. 
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74 (5) of the Statute, the Appeals Chamber will assess whether there was reasoning in 

support of a given factual finding; if particular items of evidence that are, on their 

face, relevant to the factual finding are not addressed in the reasoning, the Appeals 

Chamber will have to determine whether they were of such importance that they 

should have been addressed, lest it becomes impossible to determine – based on the 

reasoning provided and the evidence in question – how the trial chamber reached the 

conclusion it did.  

 If a trial chamber’s reasoning in relation to a given factual finding does not 55.

conform with the principles set out in the preceding paragraphs, this may amount to a 

procedural error, as the trial chamber’s conviction would, in respect of that particular 

finding, not comply with the requirement in article 74 (5) of the Statute. Such an error 

has a material effect in terms of article 83 (2) of the Statute because it inhibits the 

parties from properly mounting an appeal in relation to the factual finding in question 

and prevents the Appeals Chamber from exercising its appellate review.  

 The appropriate remedy in such a case will depend on the circumstances, in 56.

particular the extent of insufficient or lacking reasoning. In particular, in cases where 

the lack of reasoning is extensive, the Appeals Chamber may decide to order a new 

trial before a different trial chamber.55 Alternatively, it may be appropriate to remand 

the factual finding to the original trial chamber with the instruction to properly set out 

its reasoning in support of it and report back to the Appeals Chamber.56 Particularly if 

the original trial chamber is no longer available, the Appeals Chamber may also 

decide to determine de novo the factual question at hand, analysing the relevant 

evidence that was before the trial chamber.57 If the Appeals Chamber’s assessment of 

this evidence leads it to adopt the same factual finding as that adopted by the trial 

chamber, the Appeals Chamber will confirm the impugned decision in relation to the 

factual finding despite the insufficient or lacking reasoning. If, however, the Appeals 

Chamber, based on its own assessment of the evidence, adopts a factual finding that is 

different from the one adopted by the trial chamber, the Appeals Chamber will then 

                                                 
55 See article 83 (2) (b) of the Statute. 
56 See article 83 (2), second sentence, of the Statute. 
57 The Appeals Chamber notes that the Appeals Chamber of the ICTY has adopted the same approach. 
See Perišić Appeal Judgment, para. 96; Gotovina and Markač Appeal Judgment, para. 64. 
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need to consider the impact, if any, of this new factual finding on the finding as to the 

guilt or innocence of the accused person.  

 Other grounds alleging unfairness D.
 The parties to the proceedings have made submissions on the appropriate 57.

standard of review and, in particular, the interplay between article 81 (1) (b) (iv) and 

article 83 (2) of the Statute.58 The Appeals Chamber shall now address these issues.  

 Article 81 (1) (b) of the Statute reads in its relevant part: 58.

The convicted person, or the Prosecutor on that person’s behalf, may make an 
appeal on any of the following grounds:  

[…] 

(iv) Any other ground that affects the fairness or reliability of the proceedings 
or decision. 

 Pursuant to article 83 (2) of the Statute, the Appeals Chamber may reverse or 59.

amend the impugned decision, or order a new trial, if it “finds that the proceedings 

appealed from were unfair in a way that affected the reliability of the decision or 

sentence”.59  

 Article 81 (1) (b) (iv) of the Statute provides that an appellant may, under this 60.

ground, question, on the one hand the fairness of the proceedings or decision or, on 

the other hand, the reliability of the proceedings or decision. Read on its own, this 

would suggest, for instance, that an appellant may succeed in an appeal against his or 

her conviction by demonstrating that there was unfairness, without it having been 

established that this had any impact on the reliability of the trial chamber’s decision 

under article 74 of the Statute. Yet article 81 (1) (b) (iv) of the Statute must be read in 

                                                 
58 Mr Bemba: Appeals Hearing Transcript 9 January 2018, p. 10, line 20 to p. 12, line 5; p. 12, lines 9-
23; p. 24, lines 17-24.  
The Prosecutor: Appeals Hearing Transcript 9 January 2018, p. 17, lines 11-18; p. 19, lines 4-20, 
referring to Lubanga Apeal Judgment, paras 56, 155. Also referring to CDF Appeal Judgment, para. 35; 
RUF Appeal Judgment, para. 34, stating that “Only errors that occasion a miscarriage of justice would 
vitiate the proceedings. Such are procedural errors that would affect the fairness of the trial. By the 
same token, procedural errors that could be waived or ignored (as immaterial or inconsequential) 
without injustice or prejudice to the parties would not be regarded as procedural errors occasioning a 
miscarriage of justice.”; Appeals Hearing Transcript 9 January 2018, p. 19, lines 9-20. 
59 The French version of the same passage reads: “la procédure faisant l’objet de l’appel est viciée au 
point de porter atteinte à la régularité de la décision ou de la condamnation”. 
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conjunction with article 83 (2) of the Statute, which clarifies that, for the Appeals 

Chamber to intervene, it must be demonstrated that the proceedings were unfair in 

such a way as to affect the reliability of the decision or sentence.  

 This interpretation was adopted in the Lubanga Appeal Judgment, wherein the 61.

Appeals Chamber set out a two-limb enquiry into the allegations of unfairness in the 

following manner: 

In keeping with articles 81 (1) (b) (iv) and 83 (2) of the Statute, these 
allegations are considered […] in relation to whether [the convicted person’s] 
rights have been violated and, if so, whether such violations affected the 
reliability of the Conviction Decision.60 

 Seeing no reason to depart from that holding, the Appeals Chamber concludes 62.

that a convicted person seeking to appeal his or her conviction on grounds of 

unfairness is required to set out not only how it was that the proceedings were unfair, 

but also how this affected the reliability of the conviction decision. Whether any 

unfairness that is established affects the reliability of the decision is not a question 

that can be decided in abstracto; it is dependent on the nature of the particular case 

that is before the Appeals Chamber and must be determined as such. In some cases, a 

particular breach might be decisive and lead to a reversal of a conviction, whilst in 

other cases it might be determined that the unfairness can be cured or that the breach 

does not have an impact on the reliability of the conviction.  

 Substantiation of arguments  E.
 Regulation 58 (3) of the Regulations of the Court requires the appellant to refer 63.

to “the relevant part of the record or any other document or source of information as 

regards any factual issue” and “to any relevant article, rule, regulation or other 

applicable law, and any authority cited in support thereof” as regards any legal issue. 

It also stipulates that the appellant must identify the finding or ruling challenged in the 

decision with specific reference to the page and paragraph number. Failure to observe 

these formal requirements may result in an argument being dismissed in limine. 

 The Appeals Chamber has previously held that, in order to substantiate an 64.

argument, “the appellant is required to set out the alleged error and how the alleged 

                                                 
60 Lubanga Appeal Judgment, para. 28. 
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error materially affected the impugned decision. If an appellant fails to do so, the 

Appeals Chamber may dismiss the argument without analysing it in substance”.61 The 

Appeals Chamber has found: 

Whether an error or the material effect of that error has been sufficiently 
substantiated will depend on the specific argument raised, including the type of 
error alleged. With respect to legal errors, the Appeals Chamber, as set out 
above, ‘will arrive at its own conclusions as to the appropriate law and 
determine whether or not the Trial Chamber misinterpreted the law’. 
Accordingly, the appellant has to substantiate that the Trial Chamber’s 
interpretation of the law was incorrect; […] this may be done including by 
raising arguments that were previously put before the Pre-Trial and/or Trial 
Chamber. In addition, the appellant must substantiate that the decision under 
review would have been substantially different, had it not been for the error.62 
[Footnotes omitted.] 

 In alleging factual errors, the appellant must “set out in particular why the Trial 65.

Chamber’s findings were unreasonable. In that respect, repetitions of submissions 

made before the Trial Chamber as to how the evidence should be assessed are 

insufficient if such submissions merely put forward a different interpretation of the 

evidence”.63  

 However, assessing whether or not the trial chamber applied the standard of 66.

proof correctly is the responsibility of the Appeals Chamber. The accused does not 

have to prove that the trial chamber made a factual error. It suffices for him or her to 

identify sources of doubt about the accuracy of the trial chamber’s findings to oblige 

the Appeals Chamber to independently review the trial chamber’s reasoning on the 

basis of the evidence that was available to it. If the trial chamber fails to accompany 

its finding with reasoning of sufficient clarity, which unambiguously demonstrates 

both the evidentiary basis upon which the finding is based as well as the trial 

chamber’s analysis of it, the Appeals Chamber has no choice but to set aside the 

                                                 
61 Lubanga Appeal Judgment, para. 30 (footnotes omitted). 
62 Lubanga Appeal Judgment, para. 31. 
63 Lubanga Appeal Judgment, paras 30, 33, referring to Kony et al. OA3 Judgment, para. 48, which 
reads, in relevant part: “as part of the reasons in support of a ground of appeal, an appellant is obliged 
not only to set out the alleged error, but also to indicate, with sufficient precision, how this error 
would have materially affected the impugned decision”. See also Ngudjolo Appeal Judgment, 
para. 205 (“The Appeals Chamber finds that, at best, the Prosecutor is putting forward a possible 
alternative interpretation of the evidence, but she has failed to establish any error on the part of the 
Trial Chamber that would render the Chamber’s approach unreasonable. Accordingly, the 
Prosecutor’s arguments are rejected”).  
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affected finding, since the lack of adequate reasoning renders the finding 

unreviewable, thereby constituting a serious procedural error. It is also important that, 

in all cases before the Court, the duty to substantiate errors in the conviction decision 

should not lead to a reversal of the burden of proof.  

 Degree of appellate deference to be accorded to the factual findings of F.
the Trial Chamber in the present case 

 The degree of appellate deference was raised in Mr Bemba’s Appeal Brief and, 67.

subsequent to the Appeal’s Chamber’s question - “What level of deference should the 

Appeals Chamber accord to the Trial Chamber’s factual findings” - also discussed 

during the hearing in January 2018.64 

 Mr Bemba’s argument is that the absence of thorough reasoning in the 68.

Conviction Decision, upon which deference depends, and certain alleged flaws in the 

manner in which the Trial Chamber appreciated the evidence, treated witnesses or 

approached procedure, are so egregious as to displace the customary standard of 

deference and entail the application of a much higher level of appellate scrutiny to the 

factual findings in the instant case.65 The Appeals Chamber sees no reason as to why 

the appellate standard for factual errors set out above, which is designed to identify an 

unreasonable assessment of the facts of the case, including in the appraisal of 

evidence and in the espousal of rationale, would be insufficient to attend to such 

alleged deficiencies in a trial judgment.  

 To the extent that it is argued that the judicial decision-making process of the 69.

triers of fact was unfair and did not allow for effective intervention of the parties or 

that specific allegations about improper procedure, flawed evidential assessments, 

lack of reasoning and bias are made, they will in any case be encompassed within the 

Appeals Chamber’s examination of what was reasonable for the Trial Chamber to 

have established beyond reasonable doubt in the circumstances of the specific case 

and, if established, discernible from that enquiry.  
                                                 
64 Mr Bemba: Appeal Brief, paras 7-10; Appeals Hearing Transcript 9 January 2018, p. 4, line 13-15; 
p. 5, line 4 to p. 10, line 19; Mr Bemba’s Submissions further to the Hearing, paras 3, 7-8.  
The Prosecutor: Appeals Hearing Transcript 9 January 2018, p. 13, line 11 to p. 16, line 20; Response 
to the Appeal Brief, para. 4. 
Victims: Appeals Hearing Transcript 9 January 2018, p. 21, line 22 to p. 22 line 24. 
65 Mr Bemba: Appeal Brief, paras 7-10; Appeals Hearing Transcript 9 January 2018, p. 4, line 13-15; 
p. 5, line 4 to p. 10, line 19; Mr Bemba’s Submissions further to the Hearing, paras 3, 7-8. 
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 The Appeals Chamber thus finds it unnecessary to modify the standard of 70.

review, as set out above, for its assessment of the Trial Chamber’s factual findings.  

V. MERITS 

 Preliminary issues: Additional Evidence Application and A.
Prosecutor’s Request to File an Additional Authority 

 Before addressing the second ground of appeal and part of the third ground of 71.

appeal, the Appeals Chamber shall dispose of two outstanding procedural 

applications: Mr Bemba’s Additional Evidence Application and the Prosecutor’s 

Request to File an Additional Authority.  

 On 19 September 2016, Mr Bemba filed the Additional Evidence Application, 72.

requesting the admission of 23 documents into evidence on appeal.66 As Mr Bemba 

submits that these documents relate to the first ground of appeal,67 which will not be 

addressed in this judgment, the majority of the Appeals Chamber considers it 

unnecessary to address the merits of the Additional Evidence Application. 

Accordingly, Mr Bemba’s Additional Evidence Application is dismissed. 

 On 13 April 2018, the Prosecutor sought leave to file details of a paper on 73.

superior responsibility under article 28 published online in April 2018 in a “respected 

academic journal”. 68  Mr Bemba responded to this request on 20 April 2018, 

submitting that it should be dismissed.69 The Appeals Chamber considers that it has 

sufficient information for the purposes of determining the issues arising in the present 

appeal and that it is unnecessary for it to receive details of the paper proposed by the 

Prosecutor. Accordingly, the Prosecutor’s Request to File an Additional Authority is 

rejected. 

 Second ground of appeal: “The conviction exceeded the charges” B.
 Mr Bemba alleges that “[n]early two thirds of the underlying acts for which [he] 74.

was convicted were not included or improperly included in the Amended DCC and 

fall outside the scope of the charges”.70 He asserts that the Trial Chamber erred in law 

                                                 
66 Additional Evidence Application, para. 12. 
67 Additional Evidence Application, para. 14. 
68 Request to File an Additional Authority, paras 2-3. 
69 Response to Request to File an Additional Authority, para. 7. 
70 Appeal Brief, para. 115. 
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in relying on these acts for the conviction.71 Mr Bemba also contends that the Trial 

Chamber should not have relied on “incidents” or “underlying acts” described by 

victims V1 and V2 to convict him, as their statements were provided after the start of 

the trial.72 The Appeals Chamber notes that Mr Bemba, the Prosecutor as well as the 

Trial Chamber use the term “underlying acts”. It refers to specific criminal acts, such 

as the murder or rape of a particular victim. The Appeals Chamber shall refer to these 

acts in what follows as “criminal acts”, which it considers to be a more descriptive 

term.  

1. Relevant procedural background 

 During the confirmation process, in the Amended Document Containing the 75.

Charges, the Prosecutor listed a number of alleged criminal acts of murder, rape and 

pillaging, but, through the use of expressions such as “include” or “include but are not 

limited to”, indicated that this list was not complete or exhaustive.73  

 The Pre-Trial Chamber confirmed in broad terms charges of murder as a war 76.

crime and as a crime against humanity,74 rape as a war crime and as a crime against 

humanity,75 and pillaging as a war crime,76 finding substantial grounds to believe that 

these crimes had been perpetrated against civilians by MLC soldiers in the CAR from 

                                                 
71 Appeal Brief, para. 115. 
72 Appeal Brief, paras 122-123. 
73 Amended Document Containing the Charges, pp. 33-37. 
74  Confirmation Decision, para. 140: “Having reviewed the Disclosed Evidence as a whole, the 
Chamber finds that MLC soldiers killed civilians during the attack directed against the CAR civilian 
population carried out from on or about 26 October 2002 until 15 March 2003, thus committing crimes 
against humanity within the meaning of article 7(1)(a) of the Statute”. Confirmation Decision, para. 
277: “Having reviewed the Disclosed Evidence as a whole, the Chamber finds that, as MLC soldiers 
moved in battle throughout the CAR, they killed civilians thus committing war crimes according to 
article 8(2)(c)(i) of the Statute”. 
75 Confirmation Decision, para. 160: “The Chamber finds that there is sufficient evidence to establish 
substantial grounds to believe that acts of rape constituting crimes against humanity directed against 
CAR civilians were committed by MLC soldiers as part of the widespread attack against the CAR 
civilian population from on or about 26 October 2002 to 15 March 2003, with the knowledge of the 
attack by MLC soldiers”. Confirmation Decision, para. 282: “Having reviewed the Disclosed Evidence 
as a whole, the Chamber finds that there is sufficient evidence to establish substantial grounds to 
believe that in the context of and in association with the armed conflict not of an international character 
on the territory of the CAR, acts of rape constituting war crimes pursuant to article 8(2)(e)(vi) of the 
Statute were committed on civilians by MLC soldiers from on or about 26 October 2002 to 15 March 
2003”. 
76  Confirmation Decision, para. 322: “Having reviewed the Disclosed Evidence as a whole, the 
Chamber finds that the evidence shows that, as MLC soldiers moved in battle from on or about 26 
October 2002 to 15 March 2003 throughout the CAR territory, they appropriated for their own private 
or personal use belongings of civilians, such as their livestock, vehicles, televisions, radios, clothing, 
furniture and money, without the consent of the rightful owners”. 
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on or about 26 October 2002 to 15 March 2003. The Pre-Trial Chamber did not enter 

findings that there were substantial grounds to believe that specific acts of murder, 

rape and pillaging had been committed, but rather “relied on” or “dr[ew] attention, in 

particular” to certain events and evidence to support its overall conclusions.77  

 Following the confirmation of charges, the Trial Chamber requested the 77.

Prosecutor to provide a second amended document containing the charges,78 which 

was submitted on 4 November 2009.79 Mr Bemba challenged the Second Amended 

Document Containing the Charges on 12 February 2010, complaining inter alia that 

the Prosecutor had reinterpreted the conclusions of the Pre-Trial Chamber by adding 

new allegations that were not confirmed, reformulating the Pre-Trial Chamber’s 

conclusions and adding words and expressions such as “on or about” or “including 

but not limited to” with the aim of broadening the charges.80 

 In its Decision on Mr Bemba’s Challenge to the Second Amended Document 78.

Containing the Charges, the Trial Chamber considered that “the Confirmation 

Decision is the authoritative document for all trial proceedings”.81 It found that the 

charging document “must describe the charges by reference to the ‘statement of facts’ 

underlying the charges confirmed by the Pre-Trial Chamber – its precise factual 

findings”.82 With respect to Mr Bemba’s proposal to limit the charge of pillaging to 

those locations that were specifically listed by removing the word “include”, the Trial 

Chamber noted that the Pre-Trial Chamber had not intended to limit acts of pillaging 

to the four locations cited in the Second Amended Document Containing the 

Charges.83 It thereby allowed for the subsequent addition of new locations where 

pillaging had allegedly taken place. The Trial Chamber also permitted the inclusion of 

allegations on which the Pre-Trial Chamber had not made any express findings if the 
                                                 
77 Confirmation Decision, paras 140, 170, 277, 323. 
78 Transcript of 7 October 2009, ICC-01/05-01/08-T-14-Eng, p. 13, lines 5-10. 
79 Second Amended Document Containing the Charges.  
80 Mr Bemba’s Challenge to the Second Amended Document Containing the Charges, para. 36. In the 
confidential ex parte annex to this submission, Mr Bemba appears to have limited his argument 
regarding the use of the words “including but not limited to” to the introduction of additional 
underlying acts of pillaging (see ICC-01/05-01/08-694-Conf-Exp-AnxA, pp. 38-40). 
81 Decision on Mr Bemba’s Challenge to the Second Amended Document Containing the Charges, 
para. 37. 
82 Decision on Mr Bemba’s Challenge to the Second Amended Document Containing the Charges, 
para. 35. 
83 Decision on Mr Bemba’s Challenge to the Second Amended Document Containing the Charges, 
para. 279. 
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allegations “merely describe[d] the facts and circumstances upon which the charges 

have been confirmed” or “d[id] not exceed the scope of the charges”.84 A corrected 

revised version of the Second Amended Document Containing the Charges85 was 

filed on 14 October 2010 and the trial proceeded on that basis.  

 On 4 November 2009 and 15 January 2010, the Prosecutor filed the 79.

Prosecutor’s Summary Presentation of Evidence and the Prosecutor’s Updated 

Summary Presentation of Evidence, respectively, in which information on further 

individual acts was provided. On 6 November 2009, the Prosecutor indicated her 

intention to rely on a few more criminal acts, when disclosing evidence.86  

 In the Conviction Decision, the Trial Chamber reiterated that the Confirmation 80.

Decision “defines the scope of the charges”.87 It found: 

The provision of additional information by the Prosecution relating to the 
charges should not exceed the scope of, and thereby result in any amendment to, 
the facts and circumstances described in the charges as confirmed. In 
determining whether various facts exceeded that scope, the Chamber adopted 
the following approach: 

a. When the Pre-Trial Chamber excluded any facts, circumstances, or their 
legal characterisation, the Chamber found that they exceeded the scope of 
the confirmed charges; and  

b. In relation to factual, evidential details, when the Pre-Trial Chamber 
excluded or did not pronounce upon them, the Chamber did not rule out the 
possibility that, at trial, the information could qualify as evidential detail 
supporting the facts and circumstances described in the charges.88[Footnotes 
omitted] 

 Regarding the Confirmation Decision in the present case, the Trial Chamber 81.

noted that:  

                                                 
84 See Second Amended Document Containing the Charges, paras 50, 53-57: rape of unidentified 
victims 1-8 (para. 55), rape of unidentified victims 9-30 (para. 56), rape of unidentified victims 31-35 
(para. 57)); rape of P68 and pillaging of P68’s belongings (para. 50, pp. 36, 38). Decision on Mr 
Bemba’s Challenge to the Second Amended Document Containing the Charges, paras 107, 110, 113. 
85 Corrected Revised Second Amended Document Containing the Charges. 
86 Conviction Decision, para. 48, referring to Prosecutor's Closing Brief, paras 310-314, 380-385, 436-
442, 494-497. 
87 Conviction Decision, para. 32. 
88 Conviction Decision, para. 32. 

ICC-01/05-01/08-3636-Red  08-06-2018  26/80  EC  A

http://www.legal-tools.org/doc/ee980a/
http://www.legal-tools.org/doc/670c33/
http://www.legal-tools.org/doc/670c33/
http://www.legal-tools.org/doc/2d3bfa/
http://www.legal-tools.org/doc/edb0cf/
http://www.legal-tools.org/doc/7eaa5c/
http://www.legal-tools.org/doc/edb0cf/
http://www.legal-tools.org/doc/edb0cf/


 

No: ICC-01/05-01/08 A  27/80 

[T]he Pre-Trial Chamber “in particular, [drew] attention to” certain events and 
evidence, but did not limit the charges to those particular events or that 
particular evidence. Rather, the Pre-Trial Chamber broadly defined the temporal 
and geographical scope of the alleged attack on the civilian population and the 
alleged armed conflict on CAR territory from on or about 26 October 2002 to 
15 March 2003. In Decision 836, the Chamber affirmed that the charges as 
drafted in the Second Amended DCC conformed to the Confirmation Decision, 
insofar as they used inclusive language, for example, the phrases “include” and 
“include, but are not limited to”. Further, the Chamber affirmed that the 
confirmed charges included acts of murder, rape, and pillaging committed on 
CAR territory, including in Bangui, PK12, Mongoumba, Bossangoa, Damara, 
Sibut, and PK22, from on or about 26 October 2002 to 15 March 2003.89 
[Footnotes omitted] 

 Having thus defined the scope of the confirmed charges, the Trial Chamber 82.

noted that it must “assess whether the Accused received adequate notice” thereof, 

taking into account “all documents designed to provide information about the charges, 

including the Confirmation Decision and ‘auxiliary documents’”.90 It further noted 

that, in cases where the accused was geographically remote from the scene of the 

crimes, “it may not be possible to plead evidential details concerning the identity or 

number of victims, precise dates, or specific locations” and that, “in cases of mass 

crimes, it may also be impracticable to provide a high degree of specificity in relation 

to those matters”.91  

 Following these principles, the Trial Chamber determined that Mr Bemba had 83.

been provided with “adequate notice” regarding criminal acts that were: (i) “relied 

on” by the Pre-Trial Chamber for the purposes of the confirmation of charges;92 (ii) 

included in the Second Amended Document Containing the Charges, filed before the 

evidentiary hearings commenced, although the Pre-Trial Chamber had declined to 

rely on these criminal acts for the purposes of the Confirmation Decision;93  (iii) 

included in the Prosecutor’s Summary Presentation of Evidence and the Prosecutor’s 

Updated Summary Presentation of Evidence, filed before the evidentiary hearings 

commenced;94 (iv) relied on in the Prosecutor’s Closing Brief and “upon which [she] 

originally indicated her intention to rely on 6 November 2009” in the disclosure 
                                                 
89 Conviction Decision, para. 42. 
90 Conviction Decision, para. 33. 
91 Conviction Decision, para. 43. 
92 Conviction Decision, paras 44, 49 (a), (b), (c), (d), (e), (f), (j). 
93 Conviction Decision, paras 45-46, 49 (a), (g), (h), (i). 
94 Conviction Decision, paras 47, 49 (e), (k), (l), (m), (n), (o), (p), (q). 
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process and in the Prosecutor’s Updated In-Depth Analysis Chart of Incriminatory 

Evidence filed before the evidentiary hearings commenced.95 As all of these criminal 

acts “were allegedly committed in the CAR between 26 October 2002 and 15 March 

2003”, it further found “that they fall within the scope of the charges”.96 

 In addition, the Trial Chamber noted that the witness statements of V1 and V2 84.

detailing alleged acts of murder, rape and pillaging had been provided to the parties 

on 1 February 2012, after the evidentiary hearings had commenced. 97  The Trial 

Chamber noted that Mr Bemba had not challenged the proposed testimony on the 

basis that the acts described exceeded the scope of the charges, but only because the 

“evidence was ‘cumulative’ of the prosecution evidence of ‘crimes relevant to the 

DCC’”.98 It found that it could “rely on the[se] [criminal] acts […] as they provide 

evidential detail as to the facts set out in the charges”.99  

2. Submissions of the parties and participants 

 Mr Bemba submits that he was convicted of criminal acts that fall outside the 85.

scope of the charges. He advances three arguments in support of this submission: (i) 

the conviction was partly based on unconfirmed criminal acts;100 (ii) V1 and V2’s 

evidence cannot form the basis of a conviction;101 and (iii) the conviction was partly 

based on criminal acts improperly included in the Corrected Revised Second 

Amended Document Containing the Charges.102  

 In relation to the first argument, Mr Bemba submits that “the decision on the 86.

confirmation of the charges defines the parameters of the charges at trial” and 

criminal acts “form an integral part of the charges”.103  He contends that, “[i]f [a 

criminal] act was not confirmed by the Pre-Trial Chamber, absent a successful […] 

application [to amend the charges], it does not form part of the charges and cannot be 

                                                 
95 Conviction Decision, paras 48, 49 (r), (s), (t). 
96 Conviction Decision, para. 49. 
97 Conviction Decision, para. 50. 
98 Conviction Decision, para. 50. 
99 Conviction Decision, para. 50. 
100 Appeal Brief, paras 116-121. 
101 Appeal Brief, paras 122-123. 
102 Appeal Brief, paras 124-128. 
103 Appeal Brief, paras 116-117. 
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used to found a conviction”. 104  He acknowledges that in certain circumstances, 

auxiliary documents may contain further details about the charges confirmed, but 

submits that “‘[f]urther details’ are necessarily those which elaborate or clarify the 

existing charges such as, for example, the identity of a previously unidentified victim, 

or corroborative evidence as to the identity of the perpetrator”.105 He contends that to 

allow a “Trial Chamber to add new [criminal] acts, which are themselves individual 

crimes, capable of amounting to charges, as ‘further details’ would be to amend the 

charges” without following the procedure envisaged under the Statute.106 He further 

argues that adding criminal acts through auxiliary documents “would render 

redundant a central part of the confirmation process, namely the Pre-Trial Chamber’s 

analysis of individual incidents” and “would also allow the Prosecution to seek to 

rehabilitate acts, expressly rejected by the Pre-Trial Chamber, via additional 

disclosure in auxiliary documents”.107 Finally, Mr Bemba contends that, “[g]iven the 

‘strong link’ between notice of the charges and the right of an accused to prepare his 

defence, the fairness of the proceedings is also jeopardised”.108  

 In relation to the second argument and without prejudice to the first, Mr Bemba 87.

contends that the Trial Chamber should not have relied on “incidents” or criminal acts 

described by V1 and V2 to convict him. 109  He highlights that V1’s and V2’s 

statements were provided on 1 February 2012, after the start of the trial, and describe 

additional [criminal] acts and not just “‘evidential detail as to the facts set out in the 

charges’”.110  

 With regard to the third argument, Mr Bemba argues that the Trial Chamber 88.

erred in convicting him on the basis of two criminal acts upon which the Pre-Trial 

Chamber declined to rely in confirming the charges: the rape of unidentified victims 1 

to 35 and the pillaging of the belongings of P68 and her sister-in-law.111 Regarding 

the rape of unidentified victims 1 to 35, he submits that the Pre-Trial Chamber 

                                                 
104 Appeal Brief, para. 117. 
105 Appeal Brief, para. 118. 
106 Appeal Brief, para. 118. 
107 Appeal Brief, para. 119. 
108 Appeal Brief, para. 121 (footnote omitted). 
109 Appeal Brief, para. 122. 
110 Appeal Brief, para. 123. 
111 Appeal Brief, para. 124. 
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attached low probative value to P47’s evidence and did not confirm this incident.112 

Regarding the pillaging of the belongings of P68 and her sister-in-law, he argues that 

the Pre-Trial Chamber “only took note of the corroborative value of [P68’s] statement 

in relation to ‘accounts of large-scale pillaging’”.113 He contends that the Pre-Trial 

Chamber’s reference “was not intended to support the inclusion of [a criminal] act in 

the charges” and that this “is underlined by its recognition of the generality of the 

witness’ evidence”.114 He argues that the pillaging of the belongings of P68’s sister-

in-law was not included in the Amended Document Containing the Charges, but 

appeared for the first time in auxiliary documents.115 He submits that, as this criminal 

act was not confirmed, it falls outside the scope of the charges.116 

 Mr Bemba argues that “the incidents are ‘facts’ which ‘support the [contextual] 89.

legal elements of the crime charged’”.117 In response to the question of whether a 

broadly described crime or an individual act are “facts” within the meaning of article 

74 (2) of the Statute, Mr Bemba submits that they both are. 118  Relying on the 

Chambers Practice Manual, he argues that “no threshold of specificity of the charges 

can be established in abstracto” and that it “depends on the nature of the case”.119  

 Referring to regulation 52 (b) of the Regulations of the Court and rule 121 (3) of 90.

the Rules, Mr Bemba argues that the allegation of rape by MLC soldiers in the CAR 

between on or about 26 October 2002 and 15 March 2003 would not be sufficiently 

specific and that “[w]ithout the inclusion of any other factual details, it would be a 

rape charge with [a] 141-day time frame covering a geographic area of approximately 

623,000 square [kilometers]”. 120  Mr Bemba submits that wording permitting the 

Prosecutor to expand the factual parameters of the trial after confirmation should not 

be allowed.121 He argues that in order to form part of the confirmed charges, criminal 

                                                 
112 Appeal Brief, para. 125. 
113 Appeal Brief, para. 126. 
114 Appeal Brief, para. 126. 
115 Appeal Brief, para. 127. 
116 Appeal Brief, para. 127. 
117 Appeals Hearing Transcript 9 January 2018, p. 45, lines 1-2. See also p. 44, line 23 to p. 45, line 4, 
referring to Gbagbo Adjournment Decision, para. 21. 
118 Appeals Hearing Transcript 9 January 2018, p. 46, lines 17-21. 
119 Appeals Hearing Transcript 9 January 2018, p. 46, line 22 to p. 47, line 1. 
120 Appeals Hearing Transcript 9 January 2018, p. 47, lines 5-17. 
121 Appeals Hearing Transcript 9 January 2018, p. 48, lines 5-7. 
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acts must be exhaustively listed in the document containing the charges.122 Mr Bemba 

clarifies that although it is not his position that “the Pre-Trial Chamber must 

determine whether there is sufficient evidence to support to the requisite standard 

each [criminal] act included in the DCC and enter a finding on each such act in the 

confirmation decision”, “[i]deally” the Pre-Trial Chamber should do so.123 Mr Bemba 

submits that the “Trial Chamber has no power to amend the factual allegations 

comprising the charges confirmed by the Pre-Trial Chamber”.124 He contends that 

criminal acts are facts indispensable for entering a conviction and “must be proved 

beyond reasonable doubt”.125 

 The Prosecutor contends that Mr Bemba’s conviction did not exceed the 91.

charges.126 She submits that the Pre-Trial Chamber and the Trial Chamber clarified 

that “the scope of the charges was not limited to the individual incidents of killings, 

rapes and pillaging discussed in the Confirmation Decision, but extended to all such 

acts committed by MLC soldiers against CAR civilians on CAR territory from on or 

about 26 October 2002 to 15 March 2003, as long as [Mr] Bemba received adequate 

notice of their details”.127 The Prosecutor argues that the details of the charges were 

“broadly set out” in the confirmed charges, but that additional notice was provided in, 

inter alia, auxiliary documents, including the Corrected Revised Second Amended 

Document Containing the Charges, the Prosecutor’s Updated Summary Presentation 

of Evidence and the Second Updated In-Depth Analysis Chart of Incriminatory 

Evidence .128 She submits that Mr Bemba did not incur unfair prejudice on account of 

the manner in which notice was given, as he was able to prepare his defence.129 The 

Prosecutor argues that the sufficiency of notice is not impacted by some victims not 

being identified by name and some dates differing by a few days.130 

 With respect to the allegedly unconfirmed criminal acts, the Prosecutor submits 92.

that the “Pre-Trial Chamber acknowledged that the Confirmation Decision need not 
                                                 
122 Appeals Hearing Transcript 9 January 2018, p. 49, line 25 to p. 50, line 2. 
123 Appeals Hearing Transcript 9 January 2018, p. 50, line 25 to p. 51, line 7. 
124 Mr Bemba’s Submissions further to the Hearing, para. 23. See also para. 24. 
125 Mr Bemba’s Submissions further to the Hearing, paras 19-20. 
126 Response to the Appeal Brief, paras 78, 84. 
127 Response to the Appeal Brief, para. 83. See also para. 91. 
128 Response to the Appeal Brief, paras 78, 84-87. 
129 Response to the Appeal Brief, para. 84. 
130 Response to the Appeal Brief, para. 88. 
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expressly set out all [criminal acts] of murder, rape and pillaging” and that 

“expressions such as ‘[including] but […] not limited to’” are permissible.131 She 

argues that specific criminal acts are not excluded from the scope of the charges 

because she had not provided evidence on all criminal acts at the confirmation stage 

or because the Pre-Trial Chamber had not relied on certain evidence before it.132 The 

Prosecutor submits that she was required to provide details of the charges “to the 

greatest degree of specificity possible” and that “the Pre-Trial Chamber did not need 

to set out every underlying act in the Confirmation Decision”.133 She contends that 

she was entitled to provide further details in auxiliary documents, “including dates 

and locations of certain acts, and victims’ identities”.134 Regarding the criminal acts to 

which V1 and V2 referred in their testimony, the Prosecutor submits that they fell 

within the scope of the confirmed charges and that, because Mr Bemba was notified 

of these incidents after the trial had commenced, “any potential prejudice” was 

“effectively cured”.135 She contends that the late notice did not affect Mr Bemba’s 

rights and that at trial he never claimed that the proposed evidence of V1 and V2 

would affect his rights.136 As regards the criminal acts which the Pre-Trial Chamber 

allegedly declined to confirm, the Prosecutor submits that that Chamber simply did 

not rely on the evidence of P47 and P68 to confirm the charges of rape and pillaging, 

respectively, which does not mean that these criminal acts were not confirmed.137 The 

Prosecutor contends that Mr Bemba received timely notification of the details of these 

charges.138  

 The Prosecutor clarifies that Mr “Bemba was charged with, and convicted of 93.

crimes of murder, rape and pillaging committed by MLC soldiers on the territory of 

the CAR from 26 October 2002 to 15 March 2003” and that such are “the facts and 

circumstances” in the present case.139 The Prosecutor submits that the specific acts 

underlying these crimes are not material facts, but subsidiary facts or evidence, “used 

                                                 
131 Response to the Appeal Brief, para. 91. 
132 Response to the Appeal Brief, para. 92. 
133 Response to the Appeal Brief, para. 93. 
134 Response to the Appeal Brief, para. 93. 
135 Response to the Appeal Brief, para. 96. See also paras 95-97, 99. 
136 Response to the Appeal Brief, para. 100. 
137 Response to the Appeal Brief, paras 104-106. 
138 Response to the Appeal Brief, paras 105-106. 
139 Appeals Hearing Transcript 9 January 2018, p. 52, line 24 to p. 53, line 4. 
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in this case to establish the material fact”.140 The Prosecutor argues that the Trial 

Chamber’s “convictions were limited to evidence regarding these specific acts of 

murder, rape and pillaging”141 or to those acts of which sufficient notice had been 

given.142 The Prosecutor submits that since the “individual acts of murder, rape and 

pillaging were subsidiary facts or evidence[,] […] the Trial Chamber did not need to 

enter findings beyond reasonable doubt in relation to each of them”.143  

 The Prosecutor argues that since Mr Bemba was remote from the crimes and he 94.

was charged under article 28 of the Statute with “a large pattern of crimes committed 

by his subordinates in a neighbouring country”, the Trial Chamber could have 

convicted Mr Bemba also on the basis of other acts of rape, murder and pillaging, the 

evidence of which it considered in relation to its finding of a widespread attack 

against the civilian population.144  

 Mr Bemba replies that “[t]he Prosecutor misstates the law in claiming” that the 95.

prejudice caused by late notice of charges or criminal acts can be cured.145 He claims 

that material received after the trial has commenced is only “relevant to ‘whether 

prejudice caused by lack of detail in the charges may have been cured’”, but that 

notice of the charges by V1 and V2 should have been given to him before trial.146  

 The Victims submit that the decision on the confirmation of charges only 96.

defines “the parameters of the charges” and not the charges themselves, and that, 

therefore, the charges are not limited to the criminal acts confirmed by the Pre-Trial 

Chamber.147 The Victims contend that the Pre-Trial Chamber defined the scope of the 

charges broadly and that other criminal acts could be included, “as long as they fell 

within the scope of the charges and were not excluded by the Pre-Trial Chamber”.148 

The Victims argue that in view of the nature of the crimes and the mode of 

responsibility, with which Mr Bemba was charged, the Prosecutor “[could not] be 
                                                 
140 Appeals Hearing Transcript 9 January 2018, p. 53, lines 7-9. 
141 Appeals Hearing Transcript 9 January 2018, p. 54, lines 18-20, referring to Conviction Decision, 
paras 622, 632, 639. See also Appeals Hearing Transcript 9 January 2018, p. 84, lines 8-11.  
142 Appeals Hearing Transcript 9 January 2018, p. 78, lines 2-4. 
143 Appeals Hearing Transcript 9 January 2018, p. 55, lines 4-6. 
144 Appeals Hearing Transcript 9 January 2018, p. 59, lines 1-11. 
145 Reply to the Response to the Appeal Brief, para. 24. 
146 Reply to the Response to the Appeal Brief, para. 24. 
147 Victims’ Observations, para. 36. 
148 Victims’ Observations, paras 37-38. 
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expected to prove every crime committed by MLC troops in the CAR during the 

2002-2003 operation”.149 The Victims submit that Mr Bemba was informed of the 

charges in sufficient detail before the start of the trial.150 As regards the testimony of 

V1 and V2, the Victims argue that they were not authorised to submit evidence at the 

pre-trial stage and, as a result, the acts to which V1 and V2 testified could not be 

notified to Mr Bemba before the commencement of the trial.151 The Victims submit 

that the notice which Mr Bemba received was “sufficiently prompt and detailed” and 

that he was given “adequate time to prepare his defence”.152 

 In reply to the Victims’ Observations, Mr Bemba submits that if the reasoning 97.

of the Victims were accepted, any evidence that was not authorised or unavailable at 

the confirmation stage could be relied upon to convict him.153 He further argues that 

the Victims and the Prosecutor “enjoyed close cooperation” and it would have 

therefore been obvious to the Victims during the pre-confirmation phase of the case 

that “the Prosecutor had scant evidence of underlying acts of murder”.154 Mr Bemba 

contends that “[he] could not have anticipated that he was being required to defend 

against, for example, a charge of murder in Mongoumba, which fell outside the scope 

of the Second Revised Amended DCC”.155 

3. Determination by the Appeals Chamber 

 The Appeals Chamber notes that the present ground of appeal concerns the 98.

scope of the charges (article 74 (2) of the Statute) and not whether Mr Bemba was 

informed in detail and sufficiently in advance of the charges on the basis of which he 

was convicted. Indeed, Mr Bemba does not argue on appeal that he did not receive 

sufficient notice of the allegations against him, including in respect of the criminal 

acts in question. Nonetheless, the Prosecutor’s arguments in response are, to a large 

extent, based on the assumption that notice to the accused person is relevant to the 

                                                 
149 Victims’ Observations, para. 40. 
150 Victims’ Observations, para. 42. 
151 Victims’ Observations, para. 47. 
152 Victims’ Observations, para. 48. 
153 Reply to the Victims’ Observations, para. 31. 
154 Reply to the Victims’ Observations, para. 32. 
155 Reply to the Victims’ Observations, para. 33. 
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determination of whether a criminal act falls within the scope of the charges.156 In its 

discussion of the present ground of appeal, the Appeals Chamber will focus on the 

scope of the charges.  

 Mr Bemba’s central argument is that the Conviction Decision exceeded the 99.

“facts and circumstances described in the charges” in violation of article 74 (2) of the 

Statute because he was convicted partly based on individual acts of murder, rape and 

pillaging committed against particular victims at specific times and places that had not 

been confirmed in the Confirmation Decision. In his view, the scope of the trial 

against him was limited to the criminal acts that were specifically confirmed by the 

Pre-Trial Chamber in the Confirmation Decision, arguing that “[i]f [a criminal] act 

was not confirmed by the Pre-Trial Chamber, […] it does not form part of the charges 

and cannot be used to found a conviction”.157  

 The Appeals Chamber will therefore address two main issues, namely, (i) the 100.

scope of the Conviction Decision; and (ii) whether the Conviction Decision exceeded 

the scope of the charges. 

(a) Scope of the Conviction Decision 
 Before assessing Mr Bemba’s argument, the Appeals Chamber considers it 101.

necessary to clarify what Mr Bemba was convicted of. In the disposition of the 

Conviction Decision, the Trial Chamber stated that Mr Bemba was: 

GUILTY, under Article 28(a) of the Statute, as a person effectively acting as a 
military commander, of the crimes of: - 

(a) Murder as a crime against humanity under Article 7(1)(a) of the Statute;  

(b) Murder as a war crime under Article 8(2)(c)(i) of the Statute; 

(c) Rape as a crime against humanity under Article 7(1)(g) of the Statute; 

(d) Rape as a war crime under Article 8(2)(e)(vi) of the Statute; and 
                                                 
156 It is noted that both Mr Bemba and the Prosecutor misrepresent the Trial Chamber’s findings in this 
regard. Contrary to what Mr Bemba (Appeal Brief, para. 118) and the Prosecutor (Response to the 
Appeal Brief, paras 83, 91) assert, in its determination of the scope of the charges, the Trial Chamber 
did not examine whether sufficient notice was given with respect to specific criminal acts. Rather, it 
first examined whether the specific criminal acts fell within the parameters of the charges set out in the 
Confirmation Decision and only when satisfied that they did, the Trial Chamber proceeded to examine 
whether Mr Bemba had received sufficient notice (Conviction Decision, paras 32, 49). 
157 Appeal Brief, para. 117. 
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(e) Pillaging as a war crime under Article 8(2)(e)(v) of the Statute.158 

 This disposition, however, which is formulated in the most general terms, must 102.

be understood in the context of the other findings in the Conviction Decision, which 

further explain what Mr Bemba was convicted of. Notably, in the Conviction 

Decision, the Trial Chamber found 

beyond reasonable doubt that MLC soldiers committed the war crime of murder 
and the crime against humanity of murder in the CAR between on or about 26 
October 2002 and 15 March 2003.159 

 Similar findings were entered in relation to rape as a war crime and crime 103.

against humanity and pillage as a war crime.160 While these findings provide more 

detail than the disposition, notably by defining, in broad terms, the time period and 

area of the crimes, as well as the affiliation of the direct perpetrators, important 

information is still missing. Notably, there is no reference to even an approximate 

number of the individual criminal acts of murder, rape and pillage that the Trial 

Chamber found established, or any further demarcation of the scope of the conviction, 

which would appear to cover, potentially, all such crimes committed by MLC soldiers 

in a territory of more than 600,000 square kilometers and over a period of more than 

four and a half months.  

 Therefore, the Appeals Chamber considers, by majority, Judge Monageng and 104.

Judge Hofmański dissenting, that the Conviction Decision must be understood as 

convicting Mr Bemba of the specific criminal acts of murder, rape and pillage that the 

Trial Chamber found to be established beyond a reasonable doubt and which were 

indeed recalled in the concluding sections of the Conviction Decision in relation to 

each crime.161 Thus, in the circumstances of the present case, the broad disposition in 

the Conviction Decision and the only slightly less broad conclusions of the Trial 

Chamber in relation to the crimes against humanity and war crimes of murder and 

rape and the war crime of pillage162 do not, in reality, reflect what Mr Bemba was 

convicted of. Rather, they are summaries of the Trial Chamber’s findings in relation 

                                                 
158 Conviction Decision, para. 752 
159 Conviction Decision, para. 630.  
160 Conviction Decision, paras 638, 648. 
161 Conviction Decision, paras 624 (acts of murder); 633 (acts of rape); 640 (acts of pillaging).  
162 See supra paras 102-103. 
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to the criminal acts of murder, rape and pillage that had been established beyond 

reasonable doubt; the conviction of Mr Bemba, however, was entered in relation to 

these specific criminal acts. The Appeals Chamber therefore rejects, by majority, 

Judge Monageng and Judge Hofmański dissenting, the Prosecutor’s submission, at the 

appeal hearing, that Mr Bemba was charged with, and convicted of, generally crimes 

of murder, rape and pillaging committed by MLC soldiers on the territory of the CAR 

from 26 October 2002 to 15 March 2003, which constituted the “the facts and 

circumstances” in the present case, 163  and that the criminal acts were merely 

“subsidiary facts” or “evidence”, “used in this case to establish the material fact”.164  

(b) Whether the Conviction Decision exceeded the scope of the 
charges 

 Having thus clarified what Mr Bemba was convicted of, the Appeals Chamber 105.

shall now turn to the central question raised by Mr Bemba under this ground of 

appeal, namely whether his conviction exceeded the charges against him. The 

controlling provision in this regard is article 74 (2) of the Statute, which provides in 

relevant part:  

The decision [of the Trial Chamber at the end of the trial] shall not exceed the 
facts and circumstances described in the charges and any amendments to the 
charges.  

 Thus, to answer the question raised by Mr Bemba, it is necessary to determine 106.

which “facts and circumstances” have been described in the charges, and whether 

they correspond to, or encompass, the criminal acts which Mr Bemba was convicted 

of.  

 The Appeals Chamber recalls that the Confirmation Decision in its operative 107.

part was equally broad as the disposition of the Conviction Decision: the charges 

against Mr Bemba were “confirmed” in relation to categories of crimes, without any 

further qualification. 165  Clearly this broad formulation would have been an 

insufficient basis to bring Mr Bemba to trial and cannot be said to amount to a 

description of “facts and circumstances” in terms of article 74 (2) of the Statute. 

                                                 
163 Appeals Hearing Transcript 9 January 2018, p. 52, line 24 to p. 53, line 4. 
164Appeals Hearing Transcript 9 January 2018, p. 53, lines 7-9. 
165 See Confirmation Decision, pp. 184-185, para. d).  
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 The pre-confirmation Amended Document Containing the Charges, on the other 108.

hand, provided more detail in its operative part. For instance, in relation to rape as a 

crime against humanity, the Amended Document Containing the Charges contained 

the following formulation:  

From on or about 26 October 2002 to 15 March 2003, Jean-Pierre BEMBA 
committed, jointly with another, Ange-Félix Patassé, crimes against humanity 
through acts of rape upon civilian men, woman [sic] and children in the Central 
African Republic, in violation of Articles 7(1)(g) and 25(3)(a) or 28(a) or 28(b) 
of the Rome Statute.  

Civilian men, women and children in the Central African Republic include, but 
are not limited to REDACTED, 26 or 27 October 2002, Fou; REDACTED, 26 
or 27 October 2002, Fou; REDACTED, 26 October 2002, PK 12; REDACTED, 
30 October 2002, Boy-Rabé; REDACTED, 8 November 2002, PK 12; 
REDACTED, 8 November 2002, PK 12; REDACTED, 8 November 2002, PK 
12; REDACTED, 8 November 2002, PK 12; REDACTED, on or about 8 
November 2002, PK 12; REDACTED, 8 November 2002, PK 12; REDACTED, 
on or about 5 March 2003, Mongoumba; Unidentified Victims 1 to 8, 26 
October and 31 December 2002, Bangui; Unidentified Victims 9 to 30, October 
2002 and 31 December 2002, Bangui; Unidentified Victims 31 to 35, October 
2002 to 31 December 2002, Bangui.166  

 The passages in relation to the other crimes followed the same structure: the 109.

first paragraph outlined in very general terms the temporal and geographical frame 

during which crimes were allegedly committed, while the second paragraph listed 

individual criminal acts of murder, rape or pillage.167 The use of the words “include, 

but are not limited to” indicated that, according to the Prosecutor, these lists of 

criminal acts were not exhaustive.  

 The Appeals Chamber considers that the formulation in the operative part of the 110.

Confirmation Decision as well as that in the first paragraphs of the passages in 

relation to each category of crimes in the Amended Document Containing the Charges 

are too broad to amount to a meaningful “description” of the charges against Mr 

Bemba in terms of article 74 (2) of the Statute. The Appeals Chamber recalls that 

regulation 52 (b) of the Regulations of the Court stipulates that documents containing 

the charges must set out a “[a] statement of the facts, including the time and place of 

the alleged crimes, which provides a sufficient legal and factual basis to bring the 
                                                 
166 Amended Document Containing the Charges, pp. 33-34. 
167 See Amended Document Containing the Charges, pp. 34, 36-37.  
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person or persons to trial”. Simply listing the categories of crimes with which a 

person is to be charged or stating, in broad general terms, the temporal and 

geographical parameters of the charge is not sufficient to comply with the 

requirements of regulation 52 (b) of the Regulations of the Court and does not allow 

for a meaningful application of article 74 (2) of the Statute.  

 That said, the Appeals Chamber notes that, in the present case, both the 111.

Amended Document Containing the Charges and the Confirmation Decision 

contained more specific factual allegations as to the crimes for which Mr Bemba was 

to be tried – namely in the form of the identified criminal acts, which were 

prominently mentioned in the operative part of the Amended Document Containing 

the Charges and also taken up as part of the evidential analysis in the Confirmation 

Decision.168 Thus, in the present case, the “facts and circumstances” were described, 

in relation to the crimes, at the level of individual criminal acts.  

 Turning to Mr Bemba’s allegation that he was convicted of criminal acts that 112.

were outside the scope of the charges, the Appeals Chamber considers that, in light of 

what has been said above, it is clear that the criminal acts that were mentioned in the 

Amended Document Containing the Charges and mentioned with approval in the 

Confirmation Decision were within the scope of this case – a fact that Mr Bemba does 

not dispute. This concerns the following criminal acts which Mr Bemba was 

convicted of:  

i. the pillaging of P22’s uncle’s house by MLC soldiers near PK12; 

ii. the rapes of P68 and her sister-in-law by MLC soldiers on 27 October 
2002 near Miskine High School in Fouh; 

iii. the murder of P87’s “brother” by MLC soldiers in Boy-Rabé on 30 
October 2002; 

iv. the rape of P87 by MLC soldiers in Boy-Rabé on 30 October 2002; 

v. the pillaging of P87’s house by MLC soldiers in Boy-Rabé on or around 
30 October 2002 

                                                 
168 Amended Document Containing the Charges, pp. 33-34, 36-37; Confirmation Decision, paras 140, 
144, 146-150, 152-158, 165, 169, 171-185, 277-279, 286-288, 322, 324-329, 337-338. 
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vi. the rape of P22 by MLC soldiers at her uncle’s house in PK12 at the end 
of October 2002; 

vii. the pillaging of P42’s house by MLC soldiers in PK12 in November 
2002;  

viii. the rape of P23, his wife (P80), his daughter (P81), and at least one other 
of his daughters by MLC soldiers at P23’s compound in PK12 on 8 
November 2002; 

ix. the pillaging of P23’s compound (including the belongings of P80 and 
P81) by MLC soldiers in PK12 on 8 November 2002; 

x. the rape of P42’s daughter by MLC soldiers at the end of November 
2002 in PK12; and  

xi. the rape of P29 by MLC soldiers on 5 March 2003 in Mongoumba.169 

 As to the criminal acts that were mentioned in the Amended Document 113.

Containing the Charges, but on which the Pre-Trial Chamber decided not to rely to 

confirm the charges, the Appeals Chamber notes that Mr Bemba argues that their 

confirmation was rejected by the Pre-Trial Chamber and that they are, therefore, 

outside the scope of the present case.170 This argument disregards, however, that the 

Pre-Trial Chamber seemingly did not consider that it had to “confirm” all (or indeed 

any) individual criminal acts.171 The Appeals Chamber considers that, at this stage of 

the proceedings – where an appeal is brought against the final decision of the Trial 

Chamber – it is immaterial whether the approach of the Pre-Trial Chamber was 

correct or not. It was clear to all parties and participants, including to Mr Bemba, that 

the Pre-Trial Chamber did not intend to exclude the criminal acts in question from the 

case against Mr Bemba. Rather, because of evidential shortcomings it had identified, 

it decided not to rely on them for the purpose of confirmation.172 For that reason, the 

Appeals Chamber considers that the criminal acts in question form part of the “facts 

and circumstances described in the charges” and were therefore within the scope of 

this trial. This concerns the following criminal acts which Mr Bemba was convicted 

of:  

                                                 
169 Conviction Decision, para. 44. 
170 Appeal Brief, paras 124-128. 
171 See Confirmation Decision, paras 65-66.  
172 Confirmation Decision, paras 169, 338.  
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i. the pillaging of the belongings of P68 and her sister-in-law in Bangui at 
the end of October 2002; and  

ii. the rape of eight unidentified victims at the Port Beach naval base in 
Bangui at the end of October or beginning of November 2002.173 

 The Appeals Chamber recalls that, once the charges against Mr Bemba were 114.

confirmed and the Trial Chamber was seized of the case against him, the Prosecutor 

added, by means of disclosure and inclusion in auxiliary documents, criminal acts of 

murder, rape and pillage. 174  This appears to have been consistent with the Trial 

Chamber’s understanding that the Pre-Trial Chamber had not meant to limit the 

criminal acts covered by this case to those mentioned in the Amended Document 

Containing the Charges.  

 While the Appeals Chamber notes that the Trial Chamber’s understanding of the 115.

relevance of the specific criminal acts of murder, rape and pillage that were charged 

corresponded to the Pre-Trial Chamber’s approach thereto, the Appeals Chamber 

nevertheless considers that the criminal acts that the Prosecutor added after the 

Confirmation Decision was issued cannot be said to have been part of the “facts and 

circumstances described in the charges” in terms of article 74 (2) of the Statute. This 

is because, as set out above, in the present case the Prosecutor had formulated the 

charges at a level of detail sufficient for the purposes of that provision only in respect 

of the criminal acts. For that reason, adding any additional criminal acts of murder, 

rape and pillage would have required an amendment to the charges, which, however, 

did not occur in the case at hand. In this regard, the Appeals Chamber wishes to 

underline that this is not to say that adding specific criminal acts after confirmation 

would in all circumstances require an amendment to the charges – this is a question 

that may be left open for the purposes of disposing of the present ground of appeal; 

nevertheless, given the way in which the Prosecutor has pleaded the charges in the 

case at hand, this was the only course of action that would have allowed additional 

criminal acts to enter the scope of the trial. As that did not occur in the case at hand, 

the Appeals Chamber finds, by majority, Judge Monageng and Judge Hofmański 

dissenting, that the criminal acts that were added after the Confirmation Decision had 

                                                 
173 Conviction Decision, paras 45-46, referring to, inter alia, Confirmation Decision, para. 338. 
174 See supra para. 79. 
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been issued did not form part of the “facts and circumstances described in the 

charges” – to the extent that the document containing the charges was not amended to 

reflect them – and Mr Bemba could therefore not be convicted of them. The same 

applies to the criminal acts put forward by the Victims. 

(c) Conclusion 
 In view of the foregoing considerations, the Appeals Chamber grants this 116.

ground of appeal and finds, by majority, Judge Monageng and Judge Hofmański 

dissenting, that the Trial Chamber erred when it convicted Mr Bemba of the following 

acts, which did not fall within the “facts and circumstances described in the charges” 

in terms of article 74 (2) of the Statute:  

i. The murder of P69’s sister in PK12 the day after the MLC’s arrival in 
PK12;  

ii. Pillaging of the belongings of P69’s sister in PK12 the day after the 
MLC arrived;  

iii. Pillaging of the belongings of P69 in PK12 the day after the MLC 
arrived;  

iv. Pillaging of the belongings of P110 in PK12 the day after the MLC 
arrived;  

v. Pillaging of the belongings of P79 and her brother in PK12 several days 
after the MLC’s arrival;  

vi. The rape of P79 and her daughter in PK12 several days after the MLC 
arrived in PK12;  

vii. Pillaging of the property of V2 in Sibut in the days after the MLC’s 
arrival. 

viii. Pillaging of the belongings of P108 in PK12 during the MLC’s 
presence;  

ix. The rape of two unidentified girls aged 12 and 13 years in Bangui on or 
around 30 October 2002;  

x. Pillaging of the belongings of P119 in Bangui after 30 October 2002;  

xi. Pillaging of the belongings of P112 in PK12 in November 2002;  

xii. The rape of a woman in the bush outside of PK22 in November 2002;  

xiii. Pillaging of the belongings of a woman in the bush outside PK22 in 
November 2002; 
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xiv. The rape of P69 and his wife in PK12 at the end of November 2002; 

xv. Pillaging of the belongings of P73 in PK12 at the end of November 
2002;  

xvi. The rape of V1 in Mongoumba on 5 March 2003;  

xvii. Pillaging of the property of V1, a church, nuns, priests, an unidentified 
“Muslim” man and his neighbour, the gendarmerie, and mayor in 
Mongoumba on 5 March 2003; and 

xviii. The murder of an unidentified “Muslim” man on 5 March 2003 in 
Mongoumba witnessed by V1. 

 The Appeals Chamber notes that the Trial Chamber relied on the criminal acts 117.

that it found had been established beyond reasonable doubt, including those listed in 

the preceding paragraph, also for its finding regarding the contextual element of 

crimes against humanity. In the view of the Appeals Chamber, this did not amount to 

an error. While the Trial Chamber could not convict Mr Bemba of these criminal acts, 

they could nevertheless be taken into account for the finding regarding the contextual 

element of crimes against humanity, which operates at a higher level of abstraction. 

The Appeals Chamber also notes in this regard that Mr Bemba has not argued that he 

has not received sufficient notice of the allegations regarding these criminal acts and 

there is no unfairness arising from the Trial Chamber having relied on these criminal 

acts for the purpose of the contextual element of crimes against humanity. 

 Nevertheless, as regards Mr Bemba’s conviction, the only criminal acts that the 118.

Trial Chamber found to be established beyond reasonable doubt that were within the 

scope of the charges were thus:  

i. The rape of P87 in Bangui on or around 30 October 2002; 

ii. Pillaging of the property of P87 and her family in Bangui on or around 
30 October 2002; 

iii. The murder of P87’s “brother” in Bangui at the end of October 2002; 

iv. The rape of P68 and P68’s sister-in-law in Bangui at the end of October 
2002; 

v. The rape of P23, P80, P81, P82, and two of P23’s other daughters in 
PK12 in early November 2002; 

vi. Pillaging of the property of P23, P80, P81, and P82 in Bangui in early 
November 2002; 
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vii. The rape of P22 in PK12 on or around 6 or 7 November 2002; 

viii. Pillaging of the property of P22 and her uncle in PK12 on or around 6 or 
7 November 2002;  

ix. The rape of P42’s daughter in PK12 around the end of November 2002; 

x. Pillaging of the property of P42 and his family in PK12 at the end of 
November 2002; and 

xi. The rape of P29 in Mongoumba on 5 March 2003. 

 This means that Mr Bemba was convicted of one murder, the rape of 20 persons 119.

and five acts of pillaging. 

 Third ground of appeal: Command Responsibility: Mr Bemba took C.
all necessary and reasonable measures 

 For the reasons set out above,175 the Appeals Chamber shall only address in this 120.

section Mr Bemba’s argument that the Trial Chamber erred when it found that he was 

responsible as a commander pursuant to article 28 (a) of the Statute for crimes that 

MLC troops had committed during the 2002-2003 CAR Operation. 

1. Relevant Part of the Impugned Decision  

 The Trial Chamber found that what constitutes “all necessary and reasonable 121.

measures” is to be established on a “case-by-case basis”, focusing on the “material 

power” of the commander.176  

 The Trial Chamber found that Mr Bemba took “a few measures” in response to 122.

allegations of crimes committed by MLC troops in the CAR which included the 

following.177 First, the Mondonga Inquiry,178 established in the “initial days of the 

2002-2003 CAR Operation”, which led to Colonel Mondonga, on 27 November 2002, 

forwarding the case file containing information on the proceedings against Lieutenant 

Willy Bomengo and other soldiers of the 28th Battalion arrested in Bangui on 30 

October 2002 on charges of pillaging (“Bomengo case file”),179 to the MLC Chief of 

                                                 
175 See supra paras 29-34. 
176 Conviction Decision, paras 197-198.  
177 Conviction Decision, para. 719. 
178 See Conviction Decision, para. 582. 
179 See Conviction Decision, paras 268, 586. 
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Staff, copying Mr Bemba.180 Second, the visit to the CAR “on or around 2 November 

2002”, during which Mr Bemba met with the UN representative in the CAR (General 

Cissé) and President Patassé.181 Third, a speech Mr Bemba gave at PK12 “sometime” 

in November 2002.182  Fourth, the trial of Lieutenant Bomengo and others at the 

Gbadolite court-martial which commenced on 5 December 2002 with the report of 

conviction transmitted to Mr Bemba on 12 December 2002. 183  Fifth, the Zongo 

Commission which, between 25 and 28 December 2002, questioned witnesses in 

Zongo, with the head of the commission sending a report on 17 January 2003 to the 

MLC Secretary General, copied to Mr Bemba.184 Sixth, a letter written by Mr Bemba 

to General Cissé dated 4 January 2003.185 Seventh, correspondence in response to the 

FIDH Report, namely Mr Bemba’s letter to the President of the FIDH of 20 February 

2003 and the latter’s reply on 26 February 2003.186 Eighth, the establishment of the 

Sibut Mission at the “end of February” 2003.187  

 The Trial Chamber concluded that these measures were all “limited in mandate, 123.

execution, and/or results”. 188  The Trial Chamber made the observations detailed 

below.  

 The Trial Chamber noted that in a letter dated 27 January 2003, General Cissé 124.

responded to Mr Bemba, copying President Patassé, stating that he would bring the 

contents of Mr Bemba’s letter of 4 January 2003 189  to the attention of the UN 

Secretary-General, offering to participate in any initiative relating to an investigation, 

and recalling that the CAR and Chad had agreed to create a commission of inquiry.190  

 The Trial Chamber found that, “[o]n 13 February 2003, the FIDH issued a 125.

report on its investigative mission in Bangui between 25 November and 1 December 

                                                 
180 Conviction Decision, paras 711-712.  
181 Conviction Decision, paras 590-591.  
182 Conviction Decision, para. 594.  
183 Conviction Decision, paras 600, 712.  
184 Conviction Decision, paras 602-603.  
185 Conviction Decision, para. 723.  
186 Conviction Decision, paras 600, 610-611. 
187 Conviction Decision, para. 715, 725.  
188 Conviction Decision, para. 720.  
189 As to the contents of the letter to General Cissé, see Conviction Decision, para. 605 (footnotes 
omitted). 
190 Conviction Decision, para. 606.  
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2002 entitled Crimes de guerre en République Centrafricaine ‘Quand les éléphants se 

battent, c’est l’herbe qui souffre’, […] based on interviews with various individuals, 

including CAR authorities, representatives of international organizations and NGOs, 

medical personnel, and numerous victims”.191  

 The Trial Chamber noted that on 17 February 2003, Le Citoyen newspaper 126.

reported that in the context of the FIDH allegations, Mr Bemba had referred “to the 

fact that he had arrested eight soldiers for crimes committed in the CAR and that ‘he 

expected an investigation to be initiated between Chad and the CAR’”.192 

 The Trial Chamber found that Mr Bemba wrote a letter, dated 20 February 127.

2003, to the FIDH President, Mr Sidiki Kaba, in which he: (i) referred to a previous 

telephone conversation; (ii) stated that he had ordered the establishment of a 

commission of inquiry charged with verifying allegations, identifying those 

implicated, and had put them at the disposal of the MLC’s military justice system; 

(iii) referred to his correspondence with General Cissé and the MLC’s intention to 

work with an international commission of inquiry; (iv) complained that the FIDH had 

not contacted the MLC in order to obtain information; and (v) offered to work with 

the FIDH. 193  The Trial Chamber found that in his letter of response, dated 26 

February 2003, the President of the FIDH, Mr Kaba, noted that the MLC had 

prosecuted some individuals accused of pillaging but “expressed serious reservations 

as to the legitimacy, impartiality, and independence of those proceedings”; informed 

Mr Bemba that, in light of its mandate, the FIDH had formally seized this Court with 

the matter on 13 February 2003; and “encouraged Mr Bemba to transmit the 

information at his disposal to the ICC”.194 

 The Trial Chamber found that the Mondonga Inquiry did not address the 128.

responsibility of commanders, did not question suspects about murder, did not pursue 

reports of rape, gave special treatment to Colonel Moustapha’s battalion, contained 

irregularities such as questioning witnesses in the middle of the night, and resulted in 

                                                 
191 Conviction Decision, para. 607. 
192 Conviction Decision, para. 609, referring to EVD-T-OTP-00832/CAR-OTP-0013-0106 at 0109. 
193 Conviction Decision, para. 610.  
194 Conviction Decision, para. 611. 
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only seven soldiers ever being arrested and tried, and only in relation to pillaging 

minor items and small sums of money.195  

 With respect to the Zongo Commission established following the trial of 129.

Lieutenant Bomengo, the Trial Chamber found that it was geographically limited to 

Zongo, only involved allegations of pillaging, all its members were MLC officials, it 

used a limited definition of pillaging, and appeared not to have interviewed any 

soldiers, despite the ability to do so.196 

 Finally, the Trial Chamber was critical of the Sibut Mission, noting that “[t]he 130.

reporters only spoke to a narrow selection of interviewees, a number of whom 

exercised public functions and were linked to President Patassé’s regime. The 

interviews were conducted in a coercive atmosphere with armed MLC soldiers 

moving among the interviewees and nearby population.”197 

 The Trial Chamber, having found that the measures taken by Mr Bemba were 131.

inadequate in the circumstances, noted that their inadequacy was “aggravated” by 

indications that they were not “genuine”.198 The Trial Chamber noted “corroborated 

evidence” that the “measures were primarily motivated by Mr Bemba’s desire to 

counter public allegations and rehabilitate the public image of the MLC”.199 It found 

that the “minimal and inadequate measures”, when taken with evidence as to his 

motives for ordering such measures, “illustrate[d] that a key intention behind the 

measures Mr Bemba took was to protect the image of the MLC”, concluding that 

“[h]is primary intention was not to genuinely take all necessary and reasonable 

measures within his material ability to prevent or repress the commission of crimes, as 

was his duty”.200 

 In relation to the motives behind specific measures taken, the Trial Chamber 132.

noted that the Mondonga Inquiry was “allegedly” established to: (i) counter media 

allegations by showing that only minor items had been looted from the CAR; (ii) 

                                                 
195 Conviction Decision, paras 589, 720.  
196 Conviction Decision, paras 601-602, 722.  
197 Conviction Decision, para. 725. 
198 Conviction Decision, para. 727. 
199 Conviction Decision, para. 728. 
200 Conviction Decision, para. 728. 
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demonstrate that action was taken to address allegations of crimes; (iii) vindicate the 

MLC leadership of responsibility for alleged acts of violence; and (iv) generally 

rehabilitate the MLC’s image.201 It noted further that the letter that Mr Bemba sent to 

General Cissé, the UN Representative in the CAR, was, according to witness 

testimony, intended to “demonstrate good faith and maintain the image of the MLC, 

particularly, against a backdrop of negotiations in the DRC as to, inter alia, the role of 

the MLC in the transitional institutions”.202 With respect to the withdrawal from the 

CAR, the Trial Chamber noted that this action was motivated, inter alia, by “pressure 

from the international community”, “directly related to the negotiation of the Sun City 

agreements”.203  

 The Trial Chamber noted that “[i]n addition to or instead of the insufficient 133.

measures” that Mr Bemba took and “in light of his extensive material ability to 

prevent and repress the crimes, he “could have, inter alia” taken the following 

measures:  

(i) ensured that the MLC troops in the CAR were properly trained in the rules of 
international humanitarian law, and adequately supervised during the 2002-2003 
CAR Operation; (ii) initiated genuine and full investigations into the 
commission of crimes, and properly tried and punished any soldiers alleged of 
having committed crimes; (iii) issued further and clear orders to the 
commanders of the troops in the CAR to prevent the commission of crimes; (iv) 
altered the deployment of troops, for example, to minimise contact with civilian 
populations; (v) removed, replaced, or dismissed officers and soldiers found to 
have committed or condoned any crimes in the CAR; and/or (vi) shared relevant 
information with the CAR authorities or others and supported them in any 
efforts to investigate criminal allegations.204  

 The Trial Chamber further emphasised that whilst “one key measure at Mr 134.

Bemba’s disposal was withdrawal of the MLC troops from the CAR”, that measure 

was executed for political reasons and only in March 2003 whereas it found that Mr 

Bemba had first contemplated withdrawing in November 2002.205 

                                                 
201 Conviction Decision, para. 582.  
202 Conviction Decision, para. 604.  
203 Conviction Decision, paras 555, 730. 
204 Conviction Decision, para. 729. 
205 Conviction Decision, para. 730. 
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 The Trial Chamber noted Mr Bemba’s argument that the Prosecutor’s assertions 135.

“that [he] could have conducted investigations must be viewed against the difficulties 

encountered by the CAR authorities in subsequent investigations when General 

Bozizé took power”.206 However, it deemed the “difficulties faced by members of the 

CAR national justice system in conducting a criminal investigation in the CAR 

shortly after an armed conflict” to be irrelevant.207 Furthermore, the Trial Chamber 

deemed Mr Bemba’s “purported comparison” between the Prosecutor’s difficulties in 

conducting investigations in 2006 compared to Mr Bemba’s abilities at the time of the 

2002-2003 CAR Operation to be unpersuasive, emphasising that Mr Bemba “could 

and did create commissions and missions in reaction to allegations of crimes, two of 

which operated on CAR territory at the height of the 2002-2003 CAR Operation”.208 

 The Trial Chamber ultimately found that Mr Bemba failed to take “all necessary 136.

and reasonable measures within his power to prevent or repress the commission of 

crimes by his subordinates during the 2002-2003 CAR Operation, or to submit the 

matter to the competent authorities.”209 The Appeals Chamber notes that the Trial 

Chamber did not link Mr Bemba’s putative failure to take adequate measures to any 

of the specific criminal acts – listed above at paragraph 118 – which he was ultimately 

convicted of. 

2. Submissions of the parties and participants 

 Mr Bemba asserts that the Trial Chamber erred in finding that he failed to take 137.

all measures that were necessary and reasonable to prevent or repress the crimes 

committed by MLC forces, or to submit the matter to the competent authorities. 

Mr Bemba makes five submissions: (i) that the Trial Chamber failed to apply the 

correct legal standard; (ii) that it misappreciated the limitations of the MLC’s 

jurisdiction and competence to investigate; (iii) that it ignored that Mr Bemba had 

asked the CAR Prime Minister to investigate the allegations; (iv) that it erred by 

taking into account irrelevant considerations; and (v) that the Trial Chamber’s 

findings on the measures taken were unreasonable, misstated the evidence and 

                                                 
206 Conviction Decision, para. 732. 
207 Conviction Decision, para. 732.  
208 Conviction Decision, para. 732.  
209 Conviction Decision, para. 734. See also para. 733. 

ICC-01/05-01/08-3636-Red  08-06-2018  49/80  EC  A

https://www.legal-tools.org/en/doc/edb0cf/
https://www.legal-tools.org/en/doc/edb0cf/
https://www.legal-tools.org/en/doc/edb0cf/
https://www.legal-tools.org/en/doc/edb0cf/


 

No: ICC-01/05-01/08 A  50/80 

ignored relevant evidence. Each submission and the Prosecutor’s response thereto will 

be summarised in turn. 

(a) The Trial Chamber failed to assess Mr Bemba’s conduct 
against the correct legal standard 

 Mr Bemba argues that the Trial Chamber failed to address his conduct against 138.

the correct legal standard. First, Mr Bemba submits that a commander need only take 

such measures that are “within his material possibility”.210 Mr Bemba argues that the 

Trial Chamber failed to consider the “limitations arising from the unique conditions of 

[the] case” or assess what measures were feasible judged against his “objectively 

exceptional circumstances”.211 Mr Bemba asserts that the Trial Chamber erroneously 

compared his conduct to “a list of hypothetical measures” compiled with the “benefit 

of hindsight from its post hoc position of superior information rather than that which 

was available to [him] at the time”.212 He contends that he is not required to take 

“every possible measure” conceived in hindsight by jurists, and that it is not the Trial 

Chamber’s role to speculate as to what measures might have “stemmed or mitigated 

the commission of the crimes”; he argues that its focus should have been on what was 

feasible and practicable at that time.213 Mr Bemba further notes that the vast majority 

of international command cases that entailed a finding of guilt, arose where the 

commander in question either took no measures or was participating or present when 

the crimes were committed.214 

 Second, Mr Bemba submits that in compiling a list of theoretical measures, the 139.

Trial Chamber deprived him of the opportunity to present evidence as to why these 

measures were “not practicable, appropriate, possible (or even legal) in the 

circumstances”.215 He states that an accused must be given notice of the measures 

which the Trial Chamber found he could have taken as a commander and that it would 

be unfair to convict him without giving him the opportunity to defend himself,216 

                                                 
210 Appeal Brief, para. 338.  
211 Appeal Brief, para. 339. 
212 Appeal Brief, para. 340. 
213 Appeal Brief, para. 341. 
214 Appeal Brief, para. 328.  
215 Appeal Brief, para. 342. 
216 Appeals Hearing Transcript 10 January 2018, p. 58, lines 11-15; p. 121, line 18 to p. 122, line 3.  
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given that the jurisprudence does not provide a checklist of specific measures that a 

commander can take to shield himself from criminal liability.217  

 Mr Bemba cites, as examples, the Trial Chamber’s reliance on his failure to 140.

share relevant information with the CAR authorities218 and his failure to alter troop 

deployment to minimise contact with the civilian population, to demonstrate that, had 

he known of the “allegation that his duty to take necessary and reasonable measures 

encompassed altering the deployment of troops”, he could have led evidence to show 

that such measures were “impossible” in the circumstances.219 Mr Bemba argues that 

he was thus unable to challenge the Trial Chamber’s finding that “he could have 

unilaterally redesigned the deployment of the MLC troops who were acting as part of 

a larger contingent”, without putting lives at risk from “friendly fire”.220 He adds that 

the Prosecutor also accepts that he was entitled to notice, as she listed the measures 

that she alleged he could have taken in the document containing the charges and, in 

the Response to the Appeal Brief, argues that he received sufficient notice of those 

measures,221 thereby “rightly acknowledging that Mr Bemba needed notice of them in 

order to be able to properly prepare his defence […] and confront these 

allegations”.222  

 The Prosecutor maintains that Mr Bemba was “required to take all necessary 141.

and reasonable measures within his power to prevent or repress MLC crimes or to 

refer the matter to the competent authorities for investigation and prosecution”.223 The 

Prosecutor argues that the Trial Chamber did not err in assessing the measures which 

Mr Bemba could take in the CAR.224 She argues that, even if the Trial Chamber had 

erred regarding some measures, this would not materially affect the Conviction 

Decision.225 Moreover, in the view of the Prosecutor, there is no support for the claim 

that necessary and reasonable measures are separately subject to feasibility 

                                                 
217 Appeals Hearing Transcript 10 January 2018, p. 121, lines 8-16. 
218 Appeals Hearing Transcript 10 January 2018, p. 76, lines 12-14. 
219 Appeal Brief, paras 343-344; Appeals Hearing Transcript 10 January 2018, p. 59, lines 4-15. 
220 Appeal Brief, para. 343. 
221 Appeals Hearing Transcript 10 January 2018, p. 59, lines 16-24. 
222 Appeals Hearing Transcript 10 January 2018, p. 58 line 16 to p. 59 line 3. 
223 Response to the Appeal Brief, para. 197 (emphasis in original). 
224 Response to the Appeal Brief, para. 203. 
225 Response to the Appeal Brief, para. 197. 
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requirements (in the sense of not being detrimental to military advantage), provided 

they are necessary and reasonable.226 

 The Prosecutor further submits that “an accused need not be notified in the 142.

charges of the specific measures that the Trial Chamber finds he could have taken”.227 

She asserts that, instead, an accused has to be notified of “the conduct by which he 

may be found to have failed to take the necessary and reasonable measures to prevent 

such crimes or punish his subordinates. […] So what must be pleaded are the 

superior’s culpable omissions, or […] his insufficient actions”.228 She argues that the 

ad hoc tribunals have not required that the charges list each potential measure and 

have generally been satisfied with the charges pleading that the accused did not take 

the necessary and reasonable measures to prevent or punish criminal acts of 

subordinates.229  Accepting Mr Bemba’s proposition that certain measures may be 

required in one case but not in another, the Prosecutor argues that from the impugned 

list of measures set out by the Trial Chamber in this case, four are inherent in the 

duties of a commander and would apply in every case (namely: (i) ensuring proper 

international humanitarian law training and adequate supervision; (ii) conducting 

investigations and prosecutions and punishments as necessary; (iii) issuing proper 

orders; and (iv) replacing, dismissing and removing subordinates). 230  Whilst 

conceding that the failure to share information with the CAR authorities or other 

authorities might be regarded as specific to this case, the Prosecutor argues that it 

could be regarded as a “subset” of a commander’s more general duty to take measures 

to submit a matter to a competent authority.231 

 The Prosecutor maintains that, in any event, Mr Bemba received “sufficient 143.

notice” of the measures from the Confirmation Decision and auxiliary documents, 

citing the Corrected Revised Second Amended Document Containing the Charges, the 

Prosecutor’s Updated Summary Presentation of Evidence and the In-Depth Analysis 

Chart of Incriminatory Evidence; and argues that while these documents may have 

                                                 
226 Prosecutor’s Submissions further to the Hearing, para. 9 
227 Appeals Hearing Transcript 10 January 2018, p. 73, lines 12-15 
228 Appeals Hearing Transcript 10 January 2018, p. 73, lines 21-23; p. 74, lines 12-14. 
229 Appeals Hearing Transcript 10 January 2018, p. 73, line 15 to p. 74, line 6.  
230 Appeals Hearing Transcript 10 January 2018, p. 122, lines 6-19. 
231 Appeals Hearing Transcript 10 January 2018, p. 122, lines 18-23. 
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used wording different to the Conviction Decision, all the measures that the Trial 

Chamber found Mr Bemba could have taken “fell within the scope of the notice 

provided to Bemba”.232 The Prosecutor references parts of the Confirmation Decision 

concerning Mr Bemba’s control over the MLC troops, such as: his power to appoint, 

promote, and dismiss MLC commanders; his power to initiate investigations and 

prosecutions; his power to arrest; his power to deploy selected battalions to the CAR; 

the maintenance of contact with the MLC Commander of Operations in the CAR; and 

the order given by him to withdraw. 233  The Prosecutor references parts of the 

Corrected Revised Second Amended Document Containing the Charges that 

addressed Mr Bemba’s control over the MLC troops, including that he controlled 

recruitment and redistribution of troops; gave instructions for the troops to progress in 

the field; received daily reports on operations and all matters related to MLC troops; 

and that he “retained control of MLC forces through his direct involvement in 

strategic planning and tactical support of field operations”.234 The Prosecutor notes in 

particular that Mr Bemba “was given notice of the fact that he had the power to ‘alter 

the deployment of troops to minimise contact with civilian populations’ […] through 

the factual allegation that Bemba deployed the MLC troops in the CAR and that they 

remained under his effective command and control and that he had the power to 

withdraw them”.235  

 Mr Bemba in his reply reiterates that “a trier of fact must have regard to what 144.

was feasible in the circumstances prevailing at the time”.236 As to whether he had 

notice of the Trial Chamber’s characterisation of altering the deployment of troops as 

a “necessary and reasonable measure”, Mr Bemba maintains that “minimising contact 

with the civilian population” is a “specific idea”, one not encompassed by his alleged 

control over the troops, and a finding against which he could not reasonably have 

known to defend.237 Mr Bemba further argues that the Prosecutor is wrong that at the 

                                                 
232 Response to the Appeal Brief, para. 202; Appeals Hearing Transcript 10 January 2018, p. 123, 
line 3.  
233 Response to the Appeal Brief, fn. 743, referring to Confirmation Decision, paras 457, 460-464, 474, 
477. 
234 Response to the Appeal Brief, fn. 744, referring to Corrected Revised Second Amended Document 
Containing the Charges, paras 22-31, 58-71. 
235 Response to the Appeal Brief, fn. 745. 
236 Reply to the Response to the Appeal Brief, para. 38.  
237 Reply to the Response to the Appeal Brief, para. 39, referring to Appeal Brief, paras 343-344. 
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ad hoc tribunals there was no requirement to list the measures that a commander 

should have taken.238 He states that indictments from the ICTY including the cases of 

Boškoski and Tarčulovski, Mladić, Halilović, and Hadžihasanović and Kubura listed 

measures that a commander should have taken because it was part of giving an 

accused the opportunity to defend himself.239 He argues that the level of detail in the 

indictments of the ICTR cases are lower as the commanders were often taking no 

measures or were the perpetrators of the crimes themselves.240 Nonetheless, he notes 

that the judgments did not provide for a list of measures that the accused should have 

taken, as the Trial Chamber did in this case.241 He further argues that the fact that the 

Prosecutor listed specific measures in the indictment in this case as well as the 

Ntaganda case and the Gbagbo case is a strong indicator that specific measures 

should be listed in the indictment.242  

(b) The Trial Chamber misappreciated the limitations on the 
MLC’s jurisdiction and competence to investigate  

 Mr Bemba argues that, having failed to assess his conduct in light of established 145.

legal principles, the Trial Chamber was “[u]nbridled by considerations of what was 

feasible in the circumstances, [and] viewed Mr. Bemba’s ability to investigate in the 

CAR as being limitless”.243 Mr Bemba argues that the Trial Chamber thus erred in not 

taking into account the limitations on his ability to conduct investigations in the 

CAR.244  

 Mr Bemba maintains that submissions on the obstacles faced by MLC 146.

investigations at the time, arising from territorial (i.e. state sovereignty) and 

jurisdictional limitations, and the difficulties in conducting investigations in a foreign 

warzone, were unreasonably dismissed or ignored by the Trial Chamber. 245  Mr 

Bemba argues that an investigative mission by the MLC in the CAR would have 

                                                 
238 Appeals Hearing Transcript 10 January 2018, p. 94, lines 21-23. 
239 Appeals Hearing Transcript 10 January 2018, p. 94, line 21 to p. 95, line 5, referring to Halilović 
Indictment; Hadžihasanović and Kubura Third Amended Indictment; Boškoski and Johan Tarčulovski 
Amended Indictment, paras 15-17; Mladić Fourth Amended Indictment. 
240 Appeals Hearing Transcript 10 January 2018, p. 95, lines 11-15. 
241 Appeals Hearing Transcript 10 January 2018, p. 95, lines 16-20. 
242 Appeals Hearing Transcript 10 January 2018, p. 95, line 22 to p. 96, line 2. 
243 Appeal Brief, paras 345, 355. 
244 Appeal Brief, paras 345-354.  
245 Appeal Brief, paras 346, 353.  

ICC-01/05-01/08-3636-Red  08-06-2018  54/80  EC  A

http://www.legal-tools.org/doc/2cf96d/
http://www.legal-tools.org/doc/2cf96d/
http://www.legal-tools.org/doc/dbbbf8/
http://www.legal-tools.org/doc/dbbbf8/
http://www.legal-tools.org/doc/55e956/
http://www.legal-tools.org/doc/c0553a/
http://www.legal-tools.org/doc/c0553a/
http://www.legal-tools.org/doc/b863f7/
http://www.legal-tools.org/doc/2cf96d/
http://www.legal-tools.org/doc/2cf96d/
http://www.legal-tools.org/doc/2cf96d/
https://www.legal-tools.org/en/doc/41ed5b/
https://www.legal-tools.org/en/doc/41ed5b/
https://www.legal-tools.org/en/doc/41ed5b/


 

No: ICC-01/05-01/08 A  55/80 

required assistance from the CAR authorities.246  He submits that such difficulties 

were also corroborated by witness testimony (from P36 and D48), the Zongo 

Commission Report and General Seara’s Report, all of which indicated that any 

investigation carried out in the CAR was limited and depended on the cooperation of 

the CAR authorities.247 “The failure to address this evidence and consider the realities 

on the ground”, Mr Bemba argues, affects “the entirety of the Trial Chamber’s 

findings on measures”, bearing on its findings that he “failed to initiate genuine and 

full investigations into the commission of crimes, failed to share relevant information 

and support investigative efforts, and made no effort to refer the matter to the CAR 

authorities, or cooperate with international efforts to investigate”.248  

 In response, the Prosecutor argues that the Trial Chamber analysed Mr Bemba’s 147.

investigative powers reasonably.249 She submits that the Trial Chamber “carefully 

analysed the breadth of [Mr Bemba’s] concrete powers to discipline his forces, 

including any relevant limitations”, in arriving at its conclusion that he had “ultimate 

disciplinary authority over MLC troops in the CAR”, and was thus “the competent 

authority to investigate the crimes and to establish courts-martials”.250 The Prosecutor 

avers that this conclusion was bolstered by evidence of the instances in which 

Mr Bemba exercised disciplinary powers at various times in the CAR: in establishing 

the Mondonga Inquiry; in dispatching an MLC delegation to Sibut; in court-

martialling seven soldiers who were detained in Bangui under Mr Bemba’s authority; 

and broader findings on Mr Bemba’s authority over MLC military operations in the 

CAR.251 Furthermore, the Prosecutor argues that the Trial Chamber did not err by not 

expressly referring to the evidence that Mr Bemba relies upon to establish that MLC 

activity in the CAR was limited and reliant on CAR cooperation.252 In that regard, the 

Prosecutor submits that: (i) witness P36’s evidence “was immaterial to assessing 

Mr Bemba’s authority over the Mondonga Inquiry in particular or over MLC 
                                                 
246 Appeal Brief, paras 347-348. 
247 Appeal Brief, paras 348-353.  
248 Appeal Brief, para. 354 (footnotes omitted).  
249 Response to the Appeal Brief, para. 204. 
250 Response to the Appeal Brief, para. 204 (footnotes omitted). 
251 Response to the Appeal Brief, para. 205. The Prosecutor argues that the Trial Chamber’s specific 
finding on Mr Bemba’s disciplinary power is based on the Trial Chamber’s “broader findings”. See 
Response to the Appeal Brief, para. 205, referring to Conviction Decision at paras 382-403, 427-447, 
449.  
252 Response to the Appeal Brief, para. 206. 
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discipline in the CAR generally”; 253  (ii) the reference in the Zongo Commission 

Report to “one interviewee’s suggestions that the Mondonga Inquiry included FACA 

elements […] had no impact on Mr Bemba’s authority” over that Inquiry and need not 

have been addressed;254 (iii) the “Trial Chamber expressly relied on D48 to find that 

Mr Bemba set up the Zongo Commission” and “thus did not fail to consider this 

evidence”, and nor did such evidence establish, in any event, that Mr Bemba lacked 

the power to investigate MLC crimes in the CAR;255 and (iv) the “Trial Chamber 

reasonably gave no weight to General Seara’s evidence and did not err by its approach 

to his report.”256 

(c) The Trial Chamber ignored that Mr Bemba asked the 
CAR Prime Minister to investigate the allegation  

 Mr Bemba argues that the Trial Chamber ignored “directly relevant evidence” 148.

from D48 that Mr Bemba wrote to the Prime Minister of the CAR, specifically 

notifying the latter of the allegations of crimes committed by MLC troops.257 In this 

regard, Mr Bemba argues that D48 is a credible witness with direct knowledge of the 

events, 258  who testified that Mr Bemba had written to the CAR Prime Minister 

“asking for an international commission of inquiry to be established to look into these 

particular events”, a course of action that was taken, in the opinion of witness D48, 

“given that there was an impossible situation to verify what had actually happened in 

the Central African Republic territory, and they themselves, they had to show 

diligence in this regard and possibly investigate and pass on the results of the 

investigation to us”.259 Moreover, Mr Bemba asserts that D48 recalls the CAR Prime 

Minister responding, but noted that despite the provision of information, the 

 “did not receive any correspondence or complaints from the 

CAR authorities”.260 Mr Bemba argues that this testimony, from a witness whom the 

Trial Chamber relied on unreservedly throughout the judgment to support findings 

adverse to Mr Bemba, is clearly relevant to refute the finding that Mr Bemba made 
                                                 
253 Response to the Appeal Brief, para. 206.  
254 Response to the Appeal Brief, para. 206.  
255 Response to the Appeal Brief, para. 206 (emphasis in original omitted).  
256 Response to the Appeal Brief, para. 206 (footnotes omitted). 
257 Appeal Brief, paras 357, 360. 
258 Appeal Brief, paras 356, 359. 
259 Appeal Brief, para. 357, referring to Transcript of 6 November 2012, ICC-01/05-01/08-T-267-Red2-
Eng, p. 55, lines 7-10. 
260 Appeal Brief, para. 358. 
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“no effort to refer the matter to CAR authorities”.261 Mr Bemba argues that D48’s 

evidence is corroborated by the fact that Mr Bemba corresponded with the UN 

representative in the CAR and the President of the FIDH, deemed by Mr Bemba to be 

“better placed to investigate”; 262  as well as Mr Bemba’s contact with the CAR 

authorities and their involvement in investigating the allegations, referring inter alia 

to Mr Bemba’s meetings with President Patassé.263 

 The Prosecutor responds that the “Trial Chamber did not err by not expressly 149.

referring to witness D48’s evidence” regarding the letter to the CAR Prime Minister 

given the Trial Chamber’s finding that Mr Bemba retained primary authority to 

sanction MLC troops for their conduct in the CAR and that the CAR authorities 

“could not have successfully investigated alleged MLC crimes”.264 The Prosecutor 

further argues that there is no evidence that the letter to the CAR Prime Minister 

contained any “concrete information about the MLC crimes of which Mr Bemba 

knew”, thereby not affecting the conclusion of the Trial Chamber that he “failed to 

share relevant information with the CAR authorities, or to refer the matter to the CAR 

authorities”.265 The Prosecutor avers that, in any event, a request by Mr Bemba to the 

CAR authorities to set up an international commission of inquiry, as relayed by D48, 

is similar to the requests he made to the UN and to the FIDH, which did not amount to 

adequate or genuine measures to address allegations of MLC crimes, especially as 

there was no evidence that Mr Bemba followed up on these requests, including that to 

the CAR Prime Minister.266 Given that the Trial Chamber found that Mr Bemba had 

failed to empower MLC officials to “fully and adequately investigate and prosecute 

allegations of crimes” and could not therefore be said to have submitted the matter to 

the competent authorities for investigation and prosecution, the Prosecutor argues that 

the letter to the CAR Prime Minister, which “referred to a potential measure other 

than empowering the MLC officials”, was thus irrelevant.267 

                                                 
261 Appeal Brief, para. 359-360. 
262 Appeal Brief, para. 359, referring to Conviction Decision, paras 604-606, 610-611. 
263 Appeal Brief, para. 359, referring to Conviction Decision, paras 582-591, 604-606, 610-611. 
264 Response to the Appeal Brief, paras 207-208. 
265 Response to the Appeal Brief, para. 210.  
266 Response to the Appeal Brief, para. 211, referring to Transcript of 6 November 2012, ICC-01/05-
01/08-T-267-Red2-Eng, p. 51, lines 2-8.  
267 Response to the Appeal Brief, para. 209. 
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 In reply, Mr Bemba contests the Prosecutor’s argument that the letter was 150.

irrelevant on the ground that it was not the role of the CAR authorities to investigate 

acts allegedly committed by the MLC, given that the Trial Chamber impugns his 

failure to refer the matter to the CAR authorities, against which he reiterates his 

objections.268 

(d) The Trial Chamber erred in taking into account irrelevant 
considerations  

 Mr Bemba argues that “the motivation of a commander in taking measures is 151.

irrelevant to the question of whether they were necessary and reasonable”.269 As such, 

Mr Bemba argues that the Trial Chamber had regard to irrelevant considerations, in 

finding that the measures he took were borne out of the “primary motivation” of “a 

desire to counter public allegations”.270 Claiming similarity between the measures 

taken in the CAR and those taken by the President of France at a time when “[t]he 

reputation of the French Army [wa]s undeniably at stake”,271 Mr Bemba asserts that it 

is undoubtable that the commander-in-chief would seek to preserve the reputation of 

his army, his troops, and the “Republic as a whole” and argues that, should the 

measures taken in this respect be motivated by the aforementioned desire, “this 

renders them no less reasonable, and no less necessary”.272 Moreover, he argues that 

there are no examples of command cases from the ICTY where the motives for taking 

measures were ground for liability.273 He maintains that, in fact, the ICTY Appeals 

Chamber reiterated “the irrelevance and inscrutability of motives in criminal law”.274 

Thus, in Mr Bemba’s view, the Trial Chamber’s finding that measures taken by a 

commander are entitled to evidentiary weight only when supported by evidence that 

“he or she acted with […] commendable motives is unwarranted by state practice and 

unsupportable in practice”.275 He argues that, nonetheless, the Trial Chamber viewed 

                                                 
268 Reply to the Response to the Appeal Brief, para. 40. 
269 Appeal Brief, para. 361. 
270 Appeal Brief, para. 361.  
271 Appeal Brief, para. 363. 
272 Appeal Brief, paras 362-363.  
273 Appeals Hearing Transcript 10 January 2018, p. 57, lines 13-20. 
274 Appeals Hearing Transcript 10 January 2018, p. 57, lines 17-20. 
275 Mr Bemba’s Submissions further to the Hearing, para. 28. 
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the measures in light of his motivation and discredited all of the measures that he 

took.276 

 In any event, Mr Bemba avers that such findings of the Trial Chamber of an 152.

ulterior motive on his part are unfounded, since, having been based on circumstantial 

rather than direct evidence, they were not the only reasonable inferences available, as 

there was evidence showing that “Mr Bemba was motivated by a desire for a 

disciplined army, and that within the MLC discipline was prioritised”.277  

 As evidence of his desire for a disciplined army, Mr Bemba cites the testimony 153.

of witness P15, who testified that MLC was structured in the same way as a regular 

army,278 and that Mr Bemba “did not tolerate” offences such as rape or murder.279 As 

for evidence of discipline being a priority in the MLC, Mr Bemba cites P15 who 

stated that, “[g]enerally speaking, as it has been mentioned, discipline was crucial and 

there were no excesses or aggravated criminal behaviour in the territories controlled 

by the MLC.”280  He also cites D21 who stated that the attitude of the “political 

leaders” was that any act that “alienated [the MLC] from the population and its 

support was to be punished or sanctioned absolutely,” and that given the importance 

of discipline, the MLC had a Code of Conduct281 and that “there were mechanisms 

[…] to inform [the soldiers of] the content of the Code of Conduct.”282 Mr Bemba 

refers to P36, who stated that “a great deal” of emphasis was put on military discipline 

                                                 
276 Appeals Hearing Transcript 10 January 2018, p. 57, line 11 to p. 58, line 3, referring to Conviction 
Decision, para. 728. 
277 Appeal Brief, para. 364, referring to Transcript of 31 January 2012, ICC-01/05-01/08-T-202-Red2-
Eng, p. 39, lines 14-18; Transcript of 7 February 2012, ICC-01/05-01/08-T-207-Red2-Eng, p. 48, lines 
5-6; Transcript of 10 February 2012, ICC-01/05-01/08-T-210-Red2-Eng, p. 43, lines 21-25; p. 44, lines 
7-8; Transcript of 13 March 2012, ICC-01/05-01/08-T-213-Red2-Eng, p. 51, lines 8-20; Transcript of 
19 November 2012, ICC-01/05-01/08-T-270-Red2-Eng, p. 43, lines 1-7; Transcript of 26 November 
2012, ICC-01/05-01/08-T-275-Red2-Eng, p. 21, lines 16-22; Transcript of 8 April 2013, ICC-01/05-
01/08-T-301-Red2-Eng, p. 36, line 9 to p. 37, line 3; p. 43, lines 9-19; Transcript of 22 April 2013, 
ICC-01/05-01/08-T-308-Red2-Eng, p. 50, line 5 to p. 51, line 4. 
278 Appeal Brief, para. 364, referring to Transcript of 7 February 2012, ICC-01/05-01/08-T-207-Red2-
Eng, p. 48, lines 5-6.  
279 Appeal Brief, para. 364, referring to Transcript of 10 February 2012, ICC-01/05-01/08-T-210-Red2-
Eng, p. 43, lines 21-25. 
280 Appeal Brief, para. 364, referring to Transcript of 10 February 2012, ICC-01/05-01/08-T-210-Red2-
Eng, p. 44, lines 7-8. 
281 Appeal Brief, para. 364, referring to Transcript of 8 April 2013, ICC-01/05-01/08-T-301-Red2-Eng, 
p. 36, line 9 to p. 37, line 3.  
282 Appeal Brief, para. 364, referring to Transcript of 8 April 2013, ICC-01/05-01/08-T-301-Red2-Eng, 
p. 43, lines 9-19.  
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and that the soldiers where trained in their duties according to the Code of Conduct.283 

He cites D39, who testified that there was no policy to attack the civilian population, 

as they needed to maintain good relations with them and that, with respect to the MLC 

authorities’ attitude towards troops’ “misdeeds,” “the policy was to punish the 

soldiers severely.”284 Mr Bemba also cites D16, who testified that each unit had its 

own disciplinary council responsible for ensuring that the population was not 

maltreated,285 D49 who testified about the existence of political commissioners who 

would disseminate knowledge about the content of the Code of Conduct, 286  and 

finally P45 who testified that the duty of the political instructor included teaching the 

troops about how to treat the civilian population.287 

 The Prosecutor responds that the Trial Chamber committed no error as it was 154.

apparent from the corroborated evidence that Mr Bemba was motivated to “counter 

public allegations and [to] rehabilitate the public image of the MLC”, and not to 

genuinely take all necessary and reasonable measures.288 The Prosecutor submits that, 

“having analysed the scope, execution and effect of the measures taken by Bemba, the 

[Trial] Chamber reasonably concluded that they were ‘a grossly inadequate response’, 

were ‘not properly and sincerely executed’, and were ‘not genuine’”.289 Finally, the 

Prosecutor submits that comparisons made by Mr Bemba to, inter alia, actions of the 

French President are inapposite and unsupported.290  

 The Prosecutor argues that the motives of the superior to take necessary and 155.

reasonable measures is not something that must be established in all cases, and can be 

relevant when assessing the adequacy of the measures taken; 291  for instance, an 

                                                 
283 Appeal Brief, para. 364, referring to Transcript of 13 March 2012, ICC-01/05-01/08-T-213-Red2-
Eng, p. 51, lines 8-20. 
284 Appeal Brief, para. 364, referring to Transcript of 22 April 2013, ICC-01/05-01/08-T-308-Red2-
Eng, p. 50, line 5 to p. 51, line 4. 
285 Appeal Brief, para. 364, referring to Transcript of 26 November 2012, ICC-01/05-01/08-T-275-
Red2-Eng, p. 21, lines 16-22. 
286 Appeal Brief, para. 364, referring to, Transcript of 19 November 2012, ICC-01/05-01/08-T-270-
Red2-Eng, p. 43, lines 1-7.  
287 Appeal Brief, para. 364, referring to, Transcript of 31 January 2012, ICC-01/05-01/08-T-202-Red2-
Eng, p. 39, lines 14-18. 
288 Response to the Appeal Brief, para. 212, referring to Conviction Decision, para. 728. 
289 Response to the Appeal Brief, para. 212 (footnotes omitted), referring to Conviction Decision, paras 
574-620, 720-727. 
290 Response to the Appeal Brief, para. 213. 
291 Appeals Hearing Transcript 10 January 2018, p. 70, line 21 to p. 71, line 4. 
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enquiry into motives may not be relevant for a commander who has taken all the 

measures that were necessary and reasonable.292 The Prosecutor submits that in the 

present case, however, Mr Bemba took “minimal, limited and insufficient measures” 

which thus require an investigation into his motives to “illuminate the genuineness” of 

the measures taken, and to determine whether the commander took all necessary and 

reasonable measures within his material possibility.293 The Prosecutor states that in 

the Boškoski and Tarčulovski case, motivations to do more than what was required 

were deemed irrelevant as the accused had taken necessary and reasonable 

measures,294 whereas in the Strugar case, motivations were found to be relevant in 

finding that the accused did not take necessary and reasonable measures because he 

knew that the investigation into his subordinates’ crimes was a sham and that it was 

done as damage control.295 The Prosecutor disagrees with Mr Bemba’s assertion that 

he was found liable based on his motivations alone. 296  She avers that the Trial 

Chamber first reviewed the measures taken by Mr Bemba before reviewing his 

motivations and concluding that he used minimal and inadequate measures to address 

the MLC crimes.297 Therefore, in her view, the Trial Chamber was reasonable to 

consider Mr Bemba’s motivations together with the evidence of the measures taken to 

reach its conclusion that he had not taken all necessary and reasonable measures. 298 

 In reply, Mr Bemba submits that the Prosecutor misinterpreted his argument; he 156.

did not argue that the Trial Chamber relied on his motivations alone when finding that 

he failed to take measures.299 He argues that even though his motivation was only one 

of the factors relied upon, it remains problematic. 300  Mr Bemba challenges the 

Prosecutor’s reference to the Strugar case, on the ground that the trial chamber in that 

case did not use the motivation of the accused to undermine the measures taken, 

which is the key difference.301 Mr Bemba further argues that General Strugar was 

                                                 
292 Appeals Hearing Transcript 10 January 2018, p. 71, lines 6-8. 
293 Appeals Hearing Transcript 10 January 2018, p. 71, lines 14-19. 
294 Appeals Hearing Transcript 10 January 2018, p. 71, line 24 to p. 72, line 3. 
295 Appeals Hearing Transcript 10 January 2018, p. 72, lines 4-9. 
296 Appeals Hearing Transcript 10 January 2018, p. 72, lines 11-14. 
297 Appeals Hearing Transcript 10 January 2018, p. 72, line 15 to p. 73, line 9. 
298 Appeals Hearing Transcript 10 January 2018, p. 73, lines 6-9. 
299 Appeals Hearing Transcript 10 January 2018, p. 93, line 23 to p. 94, line 1.  
300 Appeals Hearing Transcript 10 January 2018, p. 94, lines 1-3. 
301 Appeals Hearing Transcript 10 January 2018, p. 94, lines 4-10. 
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found liable on the basis that he did not take any necessary and reasonable measures 

and not because of his motivations.302 

 The Victims argue that the motivation of the commander must be taken into 157.

consideration together with the circumstances of the case.303 They submit that in the 

present case, Mr Bemba took a number of steps that were in his own personal interest 

and the interest of the MLC, rather than to keep crimes from being committed.304  

(e) The findings on measures taken are unreasonable, 
misstate the evidence and ignore relevant evidence  

 Mr Bemba makes a number of submissions on various aspects of the Trial 158.

Chamber’s findings on the evidence, arguing that the Trial Chamber “disregarded or 

failed to give a reasoned opinion as to corroborated evidence which cast doubt on its 

findings, and took into account irrelevant or unreasonable considerations to distort 

otherwise exculpatory acts and events”.305 

 First, Mr Bemba contends that in its findings on the adequacy of measures he 159.

took, the Trial Chamber failed to refer to the agreement between Chad and the CAR 

to create an international commission of inquiry to investigate allegations of crimes 

during the 2002-2003 intervention, 306  whereas it had acknowledged that General 

Cissé had referred to such an agreement in his response to Mr Bemba’s letter 

requesting UN assistance in conducting an investigation.307 Mr Bemba argues that, 

since the letter was copied to President Patassé, the latter would have been in a 

position to have corrected any false impression as to the commission’s existence.308 

Mr Bemba maintains that the existence of the commission was contextually 

corroborated by his request to the CAR Prime Minister to establish an international 

commission of inquiry as relayed by D48, and a February 2003 radio interview during 

which President Patassé stated that a commission had been sent to investigate 

                                                 
302 Appeals Hearing Transcript 10 January 2018, p. 94, lines 10-20. 
303 Appeals Hearing Transcript 10 January 2018, p. 88, lines 12-14. 
304 Appeals Hearing Transcript 10 January 2018, p. 88, lines 19-21.  
305 Appeal Brief, para. 380. 
306 Appeal Brief, para. 365. 
307 Appeal Brief, para. 366. 
308 Appeal Brief, para. 366. 
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allegations of crimes.309 He argues that these factors were not addressed by the Trial 

Chamber.310 “Having been told that two states would initiate an investigation”, Mr 

Bemba argues that “a reasonable commander acting in good faith could justifiably 

have decided to wait for the outcome of that investigation”. 311  Furthermore, he 

submits that given General Cissé’s assurance that he would “seise the UN Secretary 

General”, a reasonable commander could also expect the UN to provide the MLC 

with “actionable information upon which further punitive measures could be 

based”.312  

 Second, Mr Bemba contends that he “did not sit and wait”’ and that the Trial 160.

Chamber erred in holding that he took no concrete measures, given that he initiated 

the Sibut Mission and wrote to, and telephoned, the FIDH President.313 He argues that 

the Trial Chamber’s criticism that he took no further concrete measures is “wholly 

unreasonable, and misstates the evidence”. 314  He contests the Trial Chamber’s 

findings that he should have taken concrete measures in light of his correspondence 

with the President of the FIDH, arguing that the 2003 FIDH report was founded on 

anonymous hearsay, with the names of all witnesses and sources withheld, no 

identification of MLC troops, and that no good faith commander could have started 

arresting people without a reasonable basis.315 Furthermore, Mr Bemba states that, 

since the President of the FIDH provided information to the ICC, not the MLC, he did 

not have the information needed to take the steps that the Trial Chamber criticised 

him of not taking.316  

 Third, Mr Bemba contends that the Trial Chamber misstated the evidence in 161.

finding that the Mondonga Inquiry and Zongo Commission were limited in scope and 

duration, an inaccurate and unreasonable finding, in that “[a] commander who reacts 

immediately to crimes cannot then be impugned for the investigation not 

                                                 
309 Appeal Brief, para. 367, referring, inter alia, to referring to Transcript of 6 November 2012, ICC-
01/05-01/08-T-267-Red2-Eng, p. 51, lines 5-8. 
310 Appeal Brief, para. 367. 
311 Appeal Brief, para. 368. 
312 Appeal Brief, para. 368. 
313 Appeal Brief, para. 369. 
314 Appeal Brief, para. 369. 
315 Appeal Brief, para. 370. 
316 Appeal Brief, para. 371. 
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encompassing future allegations”.317 As support for the argument that the Mondonga 

Inquiry continued throughout the 2002-2003 CAR Operation, he cites the testimony 

of witness P36 (a witness he maintains the Trial Chamber had deemed credible on the 

Mondonga Inquiry) who stated that the committee set up by Mr Bemba “did work in 

Bangui right up until the end, almost to the end of operations”.318 Mr Bemba argues 

that the Trial Chamber’s failure to refer to P36’s evidence on this point is 

“particularly egregious”, given that his evidence was corroborated by the cover report 

of the Bomengo case file, which stated that “the operation continues to arrest those 

who may be involved directly or indirectly”. 319  In relation to the scope of the 

Mondonga Inquiry, Mr Bemba challenges as “inaccurate and unreasonable” the Trial 

Chamber’s conclusion that the Mondonga Inquiry was limited to allegations of 

pillaging, contending that the Trial Chamber ignored directly relevant evidence from 

D19 who testified that Colonel Moustapha was questioned as to rape and killing 

during the course of the inquiry.320  

 Fourth, Mr Bemba contends that the Trial Chamber distorted the evidence of the 162.

Sibut Mission.321 He submits that, contrary to the Trial Chamber’s findings that the 

interviewers spoke to a narrow selection of people some of whom were public 

officials, there was no evidence that MLC officials chose the people to whom they 

spoke, and that, in any case, speaking with local authorities to get an overview of the 

situation would be normal (considering that prosecution witnesses who were public 

officials under General Bozizé, and members of the government of President Kabila 

were deemed credible). 322  Mr Bemba avers that it was “an abuse of the Trial 

Chamber’s discretion” to find that the armed MLC troops created a “coercive 

atmosphere” during the interviews, given that it was a warzone.323 

                                                 
317 Appeal Brief, para. 372. 
318 Appeal Brief, paras 372-373, referring to Transcript of 15 March 2012, ICC-01/05-01/08-T-215-
Red2-Eng, p. 6, lines 21-24 (Q. How long did this fact‐finding committee conduct its investigation? A. 
I couldn’t tell you exactly how long it was. One or two weeks, perhaps a month, but I do know that the 
committee that was set up by Jean‐Pierre Bemba did work in Bangui right up until the end, almost to 
the end of operations.) 
319 Appeal Brief, para. 373, referring to EVD-T-OTP-00393/CAR-DEF-0002-0001. 
320 Appeal Brief, paras 374, referring to Transcript of 26 February 2013, ICC-01/05-01/08-T-285-
Red2-Eng, p. 42, lines 6-11. 
321 Appeal Brief, para. 376. 
322 Appeal Brief, paras 377-378. 
323 Appeal Brief, para. 379. See also Appeal Brief, para. 377. 
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 The Prosecutor responds that Mr Bemba is simply re-litigating trial arguments 163.

and “fails to demonstrate that the Chamber failed to consider relevant evidence or was 

otherwise unreasonable”.324 She argues that the Trial Chamber acted reasonably in 

giving limited weight to evidence that the CAR and Chad had agreed to create an 

international commission of inquiry (acknowledging that General Cissé had referred 

to such an agreement in correspondence with Mr Bemba), but “did not find that 

Bemba was simply allowed to wait for the outcome of a foreign investigation”.325 The 

Prosecutor avers that the Trial Chamber found that there was no evidence of any 

concrete measures taken as a result of their correspondence.326 The Prosecutor argues 

that “[t]his finding must be viewed together with the Chamber’s finding that Bemba – 

and not the CAR authorities – held and exercised primary disciplinary authority over 

the MLC contingent in the CAR”.327  

 The Prosecutor submits that Mr Bemba’s reactions to the FIDH Report and the 164.

Sibut Mission were grossly inadequate responses to the allegations of MLC crimes328 

and “[a]ccordingly, the Chamber was accurate when it found that these initiatives did 

not amount to concrete measures”.329 Further, the Prosecutor maintains that the Trial 

Chamber reasonably found the Mondonga Inquiry to be “a grossly inadequate 

response to the allegations of MLC crimes”, arguing that the fact that it “continued 

until the end of the 2002-2003 CAR Operation demonstrates no error, because there 

was no evidence that, even at a later stage, it was conducted differently or produced 

different outcomes”. 330  She asserts that there was similarly no error in the Trial 

Chamber’s finding that the Mondonga Inquiry did not question suspects about murder 

and did not pursue reports of rape, given that the evidence relied upon by Mr Bemba 

was found to be unreliable.331 The Prosecutor argues that Mr Bemba simply disagrees 

                                                 
324 Response to the Appeal Brief, para. 214. 
325 Response to the Appeal Brief, para. 215. 
326 Response to the Appeal Brief, para. 215. 
327 Response to the Appeal Brief, para. 215. 
328 Response to the Appeal Brief, paras 216, 218. 
329 Response to the Appeal Brief, para. 216 (emphasis in original omitted). 
330 Response to the Appeal Brief, para. 217 (footnote omitted). 
331 Response to the Appeal Brief, para. 217. 
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with the Trial Chamber’s evaluation of the evidence without showing that the Trial 

Chamber’s findings were unreasonable.332  

 In reply, Mr Bemba reiterates that there is no requirement under international 165.

law to follow-up on measures taken. 333  He argues that the “genuineness of a 

commander’s measures cannot be dependent on the reaction of those whom he asks 

for help”.334 

3. Determination by the Appeals Chamber 

 As set out above, Mr Bemba raises several arguments against the Trial 166.

Chamber’s finding that he “failed to take all necessary and reasonable measures 

within his power to prevent or repress the commission of crimes by his subordinates 

during the 2002-2003 CAR Operation, or to submit the matter to the competent 

authorities”.335 His overall contention is that no reasonable trial chamber could have 

reached this conclusion. For the reasons that follow, the Appeals Chamber finds, by 

majority, Judge Monageng and Judge Hofmański dissenting, that the Trial Chamber’s 

finding was indeed unreasonable because it was tainted by serious errors.  

 The scope of the duty to take “all necessary and reasonable measures” is 167.

intrinsically connected to the extent of a commander’s material ability to prevent or 

repress the commission of crimes or to submit the matter to the competent authorities 

for investigation and prosecution.336 Indeed, a commander cannot be blamed for not 

having done something he or she had no power to do.  

 It follows that an assessment of whether a commander took all “necessary and 168.

reasonable measures” will require consideration of what measures were at his or her 

disposal in the circumstances at the time. This is consistent with international 

jurisprudence.337 An assessment of whether a commander took all “necessary and 

                                                 
332 Response to the Appeal Brief, para. 219. 
333 Reply to the Response to the Appeal Brief, para. 41. 
334 Reply to the Response to the Appeal Brief, para. 41. 
335 Conviction Decision, para. 734.  
336 See Čelebići Trial Judgment, paras 394-395; Aleksovski Trial Judgment, para. 78; Blaškić Trial 
Judgment, para. 302; Halilović Trial Judgment, para. 73; Karadžić Trial Judgment, para. 587. 
337 See e.g. the measures at the disposal of commanders in Strugar Trial Judgment, para. 374-378; 
Halilović Trial Judgment, para. 74; Renzaho Trial Judgment, para. 755; Karadžić Trial Judgment, 
para. 588. 
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reasonable measures” must be based on considerations of what crimes the commander 

knew or should have known about and at what point in time. 

 However, it is not the case that a commander must take each and every possible 169.

measure at his or her disposal. Despite the link between the material ability of a 

commander to take measures (which is directly connected to his or her level of 

authority) and what he or she might reasonably have been expected to do, it is not the 

case that a commander is required to employ every single conceivable measure within 

his or her arsenal, irrespective of considerations of proportionality and feasibility. 

Article 28 only requires commanders to do what is necessary and reasonable under 

the circumstances.  

 In assessing reasonableness, the Court is required to consider other parameters, 170.

such as the operational realities on the ground at the time faced by the commander. 

Article 28 of the Statute is not a form of strict liability. Commanders are allowed to 

make a cost/benefit analysis when deciding which measures to take, bearing in mind 

their overall responsibility to prevent and repress crimes committed by their 

subordinates. This means that a commander may take into consideration the impact of 

measures to prevent or repress criminal behaviour on ongoing or planned operations 

and may choose the least disruptive measure as long as it can reasonably be expected 

that this measure will prevent or repress the crimes. There is a very real risk, to be 

avoided in adjudication, of evaluating what a commander should have done with the 

benefit of hindsight. Simply juxtaposing the fact that certain crimes were committed 

by the subordinates of a commander with a list of measures which the commander 

could hypothetically have taken does not, in and of itself, show that the commander 

acted unreasonably at the time. The trial chamber must specifically identify what a 

commander should have done in concreto. Abstract findings about what a commander 

might theoretically have done are unhelpful and problematic, not least because they 

are very difficult to disprove. Indeed, it is for the trial chamber to demonstrate in its 

reasoning that the commander did not take specific and concrete measures that were 

available to him or her and which a reasonably diligent commander in comparable 

circumstances would have taken. It is not the responsibility of the accused to show 

that the measures he or she did take were sufficient.  
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 Turning to the case at hand, Mr Bemba submits that the Trial Chamber did not 171.

take into account what was feasible and possible for him in the circumstances, given 

the “unique conditions of this case”.338 In other parts of his appeal he argues that his 

case was one of non-linear command, for which there is one sole precedent in the 

jurisprudence of the ad hoc tribunals.339 The Appeals Chamber notes that the Trial 

Chamber had some regard to Mr Bemba’s submissions as to the difficulties he faced 

in implementing relevant investigatory measures, but found these reasons to be 

unpersuasive.340 In particular, the Trial Chamber noted that Mr Bemba “could and did 

create commissions and missions in reaction to allegations of crimes, two of which 

operated on CAR territory at the height of the 2002-2003 CAR Operation”.341 In 

finding that Mr Bemba did not adopt all “necessary and reasonable measures” it 

arrived at this conclusion “in light of his extensive material ability to prevent and 

repress the crimes”.342 Nevertheless, while the Trial Chamber’s finding in this respect 

has to be read alongside its earlier findings as to the extensiveness of Mr Bemba’s 

control over the MLC forces in the CAR,343  the Trial Chamber paid insufficient 

attention to the fact that the MLC troops were operating in a foreign country with the 

attendant difficulties on Mr Bemba’s ability, as a remote commander, to take 

measures.  

 In this regard, the Appeals Chamber also notes Mr Bemba’s argument that the 172.

Trial Chamber ignored the testimony of witness P36 demonstrating that the “MLC’s 

investigative efforts were dependent on the Central African authorities for access, 

movement, and contact with civilians”, resulting in the “mixed” composition of the 

                                                 
338 Appeal Brief, para. 339.  
339 In challenging the Trial Chamber’s finding on effective control, Mr Bemba argues, inter alia, that 
“[b]y ignoring the realities of command in multinational contingents”, the Trial Chamber erred (Appeal 
Brief, para 185). Referring to the AFRC Trial Judgment, he further submits that “[i]n a case involving 
the temporary transfer of a contingent to assist a loyalist coalition across national boundaries, […] the 
traditional indicia of effective control provided in the jurisprudence may not be appropriate or useful” 
(Appeal Brief, para 180, referring to AFRC Trial Judgment, para. 787). See also Appeal Brief, paras 
130, 175-184. 
340 Conviction Decision, para. 732.  
341 Conviction Decision, para. 732.  
342 Conviction Decision, para. 729.  
343 The Trial Chamber found, inter alia, that Mr Bemba had exercised “primary disciplinary authority” 
(Conviction Decision, para. 703. See also paras 447-449); “ultimate decision-making authority” 
(Conviction Decision, para. 697); “controlled the MLC’s funding” (Conviction Decision, para. 697); 
retained “disciplinary powers over MLC members, including the power to initiate inquiries and 
establish courts-martial” (Conviction Decision, para. 697); and “issue[d] the order for the MLC troops 
to withdraw from the CAR” Conviction Decision, para. 555). 
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Mondonga Inquiry (i.e. composed of “both people from the Central African Republic 

and people from the Congo”),344 and thus indicative of the fact that Mr Bemba’s 

power to investigate crimes committed in the CAR was limited. Whilst P36’s 

testimony does not support the broad proposition that Mr Bemba’s material ability to 

initiate investigations in the CAR was wholly impeded, it demonstrates that the MLC 

did face logistical difficulties in conducting investigations which had to be overcome 

(by having a mixed national composition for example). Notably, witness P36 stated 

that a commission would be comprised of personnel from the CAR as they “would 

have easier contact with people and they could provide guidance, or they could guide 

the Congolese persons within the commission with regard to addresses, the language 

as well, with regards to relations with the other Central Africans, their 

compatriots”. 345  P36’s testimony is supported by the statement found within the 

Zongo Commission Report, to the effect that the Mondonga Inquiry was mixed in 

composition. The Appeals Chamber notes that the Trial Chamber did not expressly 

refer to this aspect of P36’s testimony, despite its significance and direct relevance to 

the issues at hand.  

 Thus, although the limitations alluded to by Mr Bemba did not completely 173.

curtail his ability to investigate crimes committed by MLC troops in the CAR, the 

Trial Chamber did not conduct a proper assessment as to whether, in the particular 

circumstances that existed at the time, the range of measures taken by Mr Bemba 

could be regarded as the extent of the necessary and reasonable measures that he 

could have taken, given the limitations upon his material abilities. The Trial Chamber 

accepted that the MLC contingent had cooperated with the CAR authorities 

throughout the 2002-2003 CAR Operation and that such cooperation was both 

“logical in a situation where a contingent of foreign forces is unfamiliar with the 

terrain and enemy” and a “regular feature of the operations”.346  However, in the 

assessment of the measures that Mr Bemba took, this aspect was disregarded, 

resulting in an unrealistic assessment of the “wide range of available measures at his 

                                                 
344 Appeal Brief, para. 349, fn. 687, referring to Transcript of 20 March 2012, ICC-01/05-01/08-T-218-
Red2-Eng, p. 39, lines 15-19. 
345 Transcript of 20 March 2012, ICC-01/05-01/08-T-218-Red2-Eng, p. 39, lines 15-19. 
346 Conviction Decision, para. 699. 
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disposal”.347 The Trial Chamber even acknowledged that, in so far as the evidence of 

witnesses supported the proposition that the CAR authorities had retained “some, but 

not primary or exclusive,” disciplinary or investigative authority over the MLC 

forces, this was not “inconsistent with the corroborated and reliable evidence that 

Mr Bemba and the MLC had ultimate disciplinary authority” over the MLC 

contingent in the CAR.348 Moreover, even if Mr Bemba had ultimate disciplinary 

authority in the CAR, this does not mean that this disciplinary authority was not in 

any way subject to limitations or impeded to a degree – a reality which the Trial 

Chamber ought to have given weight in its assessment of the measures that Mr Bemba 

took.  

 The Appeals Chamber also notes that the Trial Chamber did not address 174.

Mr Bemba’s statement that he wrote to the CAR Prime Minister requesting an 

international commission of inquiry to be set up,349 nor the testimony of D48 which 

attested to the existence and content of the letter.  

 The Prosecutor did not contest at trial that Mr Bemba had transmitted a letter to 175.

the CAR Prime Minister, nor does she do so on appeal. Instead, the Prosecutor 

contests the relevance of any such letter, given that the purported measure which 

Mr Bemba was said to have proposed in that letter was the same as those measures 

that were discounted by the Trial Chamber, i.e. a commission of inquiry.350 In the 

view of the Appeals Chamber, the Prosecutor’s argument as to the eventual outcome 

of the Trial Chamber’s hypothetical consideration of any such letter is clearly 

speculative. Moreover, in its consideration of the correspondence between Mr Bemba 

and General Cissé (the UN Representative in the CAR), the Trial Chamber expressly 

noted that in his response to Mr Bemba’s letter, General Cissé had, inter alia, 

“recalled that the CAR and Chad had agreed to create an international commission of 

inquiry”.351 Given that Mr Bemba had expressly raised before the Trial Chamber the 

matter of having written to the CAR authorities and the Trial Chamber’s eventual 

finding that Mr Bemba “made no effort to refer the matter to the CAR authorities, or 

                                                 
347 Conviction Decision, para. 731. 
348 Conviction Decision, para. 448. 
349 Appeal Brief, paras 357, 360. See also Mr Bemba’s Closing Brief, para. 869. 
350 Response to the Appeal Brief, para. 211.  
351 Conviction Decision, para. 606, referring to EVD-T-OTP-00584/CAR-OTP-0033-0209 at 0209. 
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cooperate with international efforts to investigate the crimes”,352 it was imperative 

that the Trial Chamber address this argument. Furthermore, the possibility that the 

Trial Chamber may have harboured some doubts as to whether Mr Bemba actually 

sent the letter was not a sufficient ground for it to disregard an uncontested factual 

allegation. Indeed, if the accused makes a factual claim that was not challenged by the 

Prosecutor in the course of the trial, the Trial Chamber must give clear and 

convincing reasons as to why it nevertheless regards the allegation to be untrue. In the 

absence of such reasoning, the Trial Chamber was not at liberty to simply ignore 

Mr Bemba’s claim. The Trial Chamber thus erred by failing to take into account 

relevant considerations.  

 The Appeals Chamber also considers that the Trial Chamber inappropriately 176.

took Mr Bemba’s motives into consideration when determining whether the measures 

he had taken were necessary and reasonable. While the Appeals Chamber rejects 

Mr Bemba’s submission that the motives of an accused commander are always 

irrelevant to the assessment of “necessary and reasonable measures” because a 

commander is required to act in good faith in adopting such measures and must show 

that he “genuinely” tried to prevent or repress the crimes in question or submit the 

matter to the competent authorities, 353  it finds that the Trial Chamber took an 

unreasonably strict approach.  

 The Trial Chamber found that the measures Mr Bemba took “were primarily 177.

motivated by Mr Bemba’s desire to counter public allegations and rehabilitate the 

public image of the MLC”. 354  It further found “that a key intention behind the 

measures Mr Bemba took was to protect the image of the MLC”.355 The Appeals 

Chamber accepts Mr Bemba’s submission that measures taken by a commander 
                                                 
352 Conviction Decision, para. 733. 
353Halilović Appeal Judgment, para. 63; Orić Appeal Judgment, para. 177; Strugar Appeal Judgment, 
paras 232, 236-238, Separate Opinion of Judge Shahabuddeen, para. 7, Joint Dissenting Opinion of 
Judge Meron and Judge Kwon, para. 11; RUF Trial Judgment, para. 313; Boškoski and Tarčulovski 
Appeal Judgment, Separate Opinion of Judge Liu Daqun, para. 2; Kaing Guek Eav Trial Judgment, 
para. 545; Ðorđević Trial Judgment, para. 1887; Nuon Chea and Khieu Samphan Trial Judgment, para. 
716. See also G. Mettraux, “Breach of a Duty and Consequential Failure to Prevent or to Punish 
Crimes of Subordinates”, The Law of Command Responsibility (Oxford University Press, 2009), p. 
229, at p. 255; W.J. Fenrick, “Article 28”, in O. Triffterer (ed.), Commentary on the Rome Statute of 
the International Criminal Court: Observers’ Notes, Article by Article (Nomos Verlagsgesellscaft 
Baden-Baden, 1st ed., 1999), p. 520.  
354 Conviction Decision, para. 728. 
355 Conviction Decision, para. 728. 

ICC-01/05-01/08-3636-Red  08-06-2018  71/80  EC  A

https://www.legal-tools.org/en/doc/edb0cf/
http://www.legal-tools.org/doc/d97ef6/
http://www.legal-tools.org/doc/e053a4/
http://www.legal-tools.org/doc/981b62/
https://www.legal-tools.org/doc/7f05b7/
https://www.legal-tools.org/en/doc/54398a/
https://www.legal-tools.org/en/doc/54398a/
http://www.legal-tools.org/doc/dbdb62/
http://www.legal-tools.org/doc/653651/
http://www.legal-tools.org/doc/39cee8/
https://www.legal-tools.org/en/doc/edb0cf/
https://www.legal-tools.org/en/doc/edb0cf/


 

No: ICC-01/05-01/08 A  72/80 

motivated by preserving the reputation of his or her troops do not intrinsically render 

them any less necessary or reasonable in preventing or repressing the commission of 

crimes, and ensuring their prosecution after proper investigation.356  

 The Appeals Chamber notes that the Trial Chamber’s preoccupation with 178.

Mr Bemba’s motivations appears to have coloured its entire assessment of the 

measures that he took. Indeed, in assessing the Mondonga Inquiry, the Trial Chamber 

appears to have considered what it perceived to be Mr Bemba’s adverse motivations 

in establishing the inquiry as a key factor in assessing the genuineness of that measure 

(namely, countering media allegations, demonstrating the taking of action, vindicating 

MLC leadership and generally rehabilitating its image). 357  The Trial Chamber’s 

consideration of Mr Bemba’s motivations also significantly affected its finding 

regarding his correspondence with the UN Representative in the CAR (which was 

said to have been driven by the desire to demonstrate good faith and maintain the 

image of the MLC)358 and his withdrawal from the CAR (which was said to have been 

motivated by external pressure directly related to the negotiation of the Sun City 

agreements). 359  Ultimately, the Trial Chamber concluded that in fact all of the 

measures that Mr Bemba had taken in response to allegations of crimes were driven 

by a motivation to counter public allegations and rehabilitate the public image of the 

MLC. 360  Whereas the Trial Chamber stated that these motivations were a factor 

“aggravating” the failure to exercise his duties, in effect the Trial Chamber appears to 

have treated the motives as determinative, in and of themselves, of the adequacy or 

otherwise of the measures. From the ambiguous concept of an “aggravated omission” 

arises the impression that the Trial Chamber’s evaluation of the adequacy of the 

measures taken by Mr Bemba was tainted by what it considered Mr Bemba’s 

motivations to be.  

 Moreover, the motivations that the Trial Chamber found established, namely, 179.

the broad desire to maintain the image of the MLC and counter public allegations are 

not in fact intrinsically “negative” motivations, as the Trial Chamber appears to have 

                                                 
356 Appeal Brief, para. 363. 
357 Conviction Decision, para. 582. 
358 Conviction Decision, para. 604. 
359 Conviction Decision, para. 555. 
360 Conviction Decision, para. 728. 
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considered them. Nor do they necessarily conflict with the taking of genuine and 

effective measures. There may be multiple motives behind the measures taken by a 

commander. In this respect it is conceivable that a commander may discharge his duty 

to take “necessary and reasonable measures” and in doing so accomplish multiple, 

additional or extraneous purposes, such as protecting the public image of his forces. 

Therefore, in considering Mr Bemba’s motivation to protect the image of the MLC, 

the Trial Chamber erred because it took into consideration an irrelevant factor. In any 

event, the Trial Chamber failed to make an assessment as to how in concreto such 

alleged motive ultimately affected the necessity or reasonableness of the measures 

taken by Mr Bemba. 

 Turning to the remainder of Mr Bemba’s arguments, the Appeals Chamber 180.

recalls that the Trial Chamber faulted the measures Mr Bemba took because they were 

limited in “mandate, execution, and/or results”.361 The Trial Chamber appears to have 

lost sight of the fact that the measures taken by a commander cannot be faulted 

merely because of shortfalls in their execution. When a commander establishes an 

independent commission, inquiry or judicial process – of which he or she is not part – 

it must be left to freely fulfill its mandate. Whilst limitations in the results of an 

inquiry might be attributable to the manner of its establishment (for example, through 

deliberate exclusion or limitation of mandate), this is not necessarily so. It is 

important to establish, in this regard: (i) that the shortcomings of the inquiry were 

sufficiently serious; (ii) that the commander was aware of the shortcomings; (iii) that 

it was materially possible to correct the shortcomings; and (iv) that the shortcomings 

fell within his or her authority to remedy. The Trial Chamber did not make this 

assessment in the present case. 

 In finding that there were “indications that all [the] measures were limited in 181.

mandate, execution, and/or results”, the Trial Chamber implies that this was attributed 

to Mr Bemba.362 However, without undertaking the necessary assessment set out in 

the preceding paragraph, this could not be made out without a finding that Mr Bemba 

purposively limited the mandates of the commissions and inquiries. Yet, the Trial 

Chamber made no such finding as to the sham nature of the measures.  
                                                 
361 Conviction Decision, para. 720. 
362 Conviction Decision, para. 720. 
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 The Trial Chamber also faulted Mr Bemba for having failed to empower other 182.

MLC officials to fully and adequately investigate and prosecute allegations of crimes 

as a result of which he could not be said to have submitted the matter to the competent 

authorities for investigation and prosecution.363 However, the Trial Chamber cited no 

evidence in support of this finding. In addition, this finding appears to be in 

contradiction with the Trial Chamber’s finding that “Colonel Moustapha and the other 

MLC Commanders also had some disciplinary authority in the field”.364 The Trial 

Chamber failed to explain this apparent contradiction and its finding as to the lack of 

empowerment of other MLC officials, hence it appears unreasonable. Moreover, 

given that finding, the Trial Chamber failed to explain what more Mr Bemba should 

have done to empower other MLC officials to fully and adequately investigate and 

prosecute allegations of crimes and how he fell short in that regard. 

 Furthermore, it is evident that the assessment of a trial chamber of the measures 183.

taken by a commander also depends on the number of crimes that were committed. 

The Appeals Chamber recalls that the actual number of crimes established beyond 

reasonable doubt in the instant case was comparatively low. 365  While the Trial 

Chamber noted, in relation to the specific locations where crimes had been 

committed, that there was “reliable evidence” more generally that the MLC 

committed crimes at these locations,366 the evidence in question, on its face, appears 

for the most part very weak, often consisting of media reports including anonymous 

hearsay.367 Importantly, the Trial Chamber failed to properly analyse this evidence 

and address its potentially extremely low probative value. The Trial Chamber also 

failed to give even an indication of the approximate number of crimes that were 

committed at these locations. Thus, beyond the low number of individual instances of 

crimes found to have been established beyond reasonable doubt, it is unclear how 
                                                 
363 Conviction Decision, para. 733. 
364 Conviction Decision, para. 449. 
365 See supra paras 116-119. 
366 See Conviction Decision, para. 461, fn. 1304 regarding Bangui; para. 486, fn. 1408 regarding 
Bangui; para. 520, fn. 1567 in relation to PK22; para. 525, fn. 1585 regarding Damara; para. 527, fn. 
1591 regarding the Bossembélé-Bozoum axis; para. 531, fn. 1607 regarding Sibut; para. 534, fn. 1619 
regarding the Bossembélé-Bossangoa axis.  
367 See e.g. Conviction Decision, para. 461, fn. 1304 regarding Bangui (EVD-T-OTP-00395/CAR-
OTP-0001-0034 at 0048-0053; EVD-T-OTP-00411/CAR-OTP-0004-1096 at 1102-1103, 1109, 1121, 
1124; EVD-T-OTP-00399/CAR-OTP-0004-0343 at 0344; EVD-T-OTP-00401/CAR-OTP-0004-0409 
at 0415, 0419-0423, 0425; EVD-T-OTP-00407/CAR-OTP-0004-0667 at 0667, 0669-0670, 0672-0674, 
0678, 0681-0684, 0690). 
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widespread the criminal behaviour of the MLC troops in the 2002-2003 CAR 

Operation was; and, as a corollary, it is difficult to assess the proportionality of the 

measures taken. Furthermore, the Appeals Chamber notes the apparent discrepancy 

between the limited number of crimes for which Mr Bemba was held responsible 

under article 28 and the Trial Chamber’s assessment of the measures Mr Bemba 

should have taken, which appears to have been based on the much broader and more 

general ‘finding’ by the Trial Chamber concerning widespread MLC criminality in 

the CAR. Indeed, a finding that the measures deployed by a commander were 

insufficient to prevent or repress an extended crime wave, for example five hundred 

crimes, does not mean that these measures were also insufficient to prevent or repress 

the limited number of specific crimes, for example 20 crimes, for which the 

commander is ultimately convicted. 

 The Appeals Chamber also notes that the majority of the criminal incidents in 184.

relation to which the Prosecutor presented evidence occurred at the beginning of the 

2002-2003 CAR Operation, whereas little evidence was presented regarding specific 

criminal acts towards the end of the operation; a factor which must be taken into 

account when assessing whether Mr Bemba took all necessary and reasonable 

measures. Whereas it may have been difficult to make a determination as to the actual 

extent of criminal behaviour, both in terms of number of crimes and duration, the 

Trial Chamber should at least have acknowledged this challenge and determined its 

impact on the assessment of the question of whether Mr Bemba took all necessary and 

reasonable measures. By failing to do so, the Trial Chamber erred. 

 Finally, the Appeals Chamber recalls that the Trial Chamber found that 185.

Mr Bemba had failed to take all necessary and reasonable measures, noting inter alia 

that Mr Bemba should have modified MLC troop deployment so as to, for example, 

minimise contact with the civilian population, whereas Mr Bemba argues that he did 

not have sufficient notice of this potential measure.  

 The Appeals Chamber considers it axiomatic that an accused person be 186.

informed promptly and in detail of the nature, cause and content of a charge.368 In 

principle, notice containing the details of the charges must be given prior to the start 
                                                 
368 See article 67 (1) (a) of the Statute; Lubanga Appeal Judgment, paras 118-130. 
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of the trial.369 One of the elements of command responsibility under article 28 (a) of 

the Statute is that the commander must have failed to take “all necessary and 

reasonable measures within his or her power to prevent or repress [the crimes’] 

commission or to submit the matter to the competent authorities for investigation and 

prosecution”. It follows that the accused person must be informed of the factual 

allegations on the basis of which the Prosecutor seeks to establish this element. 

 The Appeals Chamber notes that the Corrected Revised Second Amended 187.

Document Containing the Charges did not specifically identify the redeployment of 

troops as a necessary and reasonable measure that Mr Bemba should have taken. Nor 

was redeployment of the MLC troops, for example, to minimise contact with the 

civilian population mentioned in any other document designed to give Mr Bemba 

notice of the charges as a measure that he should have taken. The deployment of 

troops to the CAR from the DRC was mentioned in the above document only in the 

context of establishing Mr Bemba’s effective control over the MLC forces,370 and 

therefore did not provide adequate notice of redeployment within the CAR and within 

the particular context of the necessary and reasonable measures taken. Thus, he was 

not sufficiently notified of this factual allegation as a necessary and reasonable 

measure.  

 The Appeals Chamber is of the view that Mr Bemba suffered prejudice as a 188.

result of the lack of proper notice. The Appeals Chamber notes in this regard 

Mr Bemba’s submission on appeal that, had he known that troop redeployment was 

considered a necessary and reasonable measure that he should have taken, he would 

have argued that this would not have been feasible or would have put lives at risk 

from “friendly fire”. 371  Thus, the Trial Chamber should not have relied on this 

measure when finding that Mr Bemba had failed to take all necessary and reasonable 

measures and by doing so the Trial Chamber erred.  

                                                 
369 Lubanga Appeal Judgment, para. 129. The Appeals Chamber also found that: “[t]o the extent that 
further information [about the charges] is provided in the course of the trial, this can only go towards 
assessing whether prejudice caused by the lack of detail of the charges may have been cured”. 
370 Second Amended Document Containing the Charges, para. 27 (2).  
371 Appeal Brief, para. 343. 
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 In sum, the Appeals Chamber has identified the following serious errors in the 189.

Trial Chamber’s assessment of whether Mr Bemba took all necessary and reasonable 

measures to prevent or repress the commission of crimes by his subordinates or to 

submit the matter to the competent authorities for investigation and prosecution: (i) 

the Trial Chamber erred by failing to properly appreciate the limitations that 

Mr Bemba would have faced in investigating and prosecuting crimes as a remote 

commander sending troops to a foreign country;372 (ii) the Trial Chamber erred by 

failing to address Mr Bemba’s argument that he sent a letter to the CAR authorities 

before concluding that Mr Bemba had not referred allegations of crimes to the CAR 

authorities for investigation;373 (iii) the Trial Chamber erred in considering that the 

motivations that it attributed to Mr Bemba were indicative of a lack of genuineness in 

adopting measures to prevent and repress the commission of crimes;374 (iv) the Trial 

Chamber erred in attributing to Mr Bemba any limitations it found in the mandate, 

execution and/or results of the measures taken;375  (v) the Trial Chamber erred in 

finding that Mr Bemba failed to empower other MLC officials to fully and adequately 

investigate and prosecute crimes;376 (vi) the Trial Chamber erred in failing to give any 

indication of the approximate number of the crimes committed and to assess the 

impact of this on the determination of whether Mr Bemba took all necessary and 

reasonable measures;377 and (vii) the Trial Chamber erred by taking into account the 

redeployment of MLC troops, for example to avoid contact with the civilian 

population as a measure available to Mr Bemba.378 The Appeals Chamber shall now 

assess the cumulative material impact of these errors. 

 In assessing the measures that Mr Bemba took, the Trial Chamber focused on 190.

the Mondonga Inquiry (which resulted in the Bomengo case file), the meeting with 

General Cissé, the UN representative in the CAR, and President Patassé in November 

2002, the speech he gave to his troops in November 2002, the Gbadolite court-martial, 

                                                 
372 See supra paras 171-173. 
373 See supra paras 174-175. 
374 See supra paras 176-179. 
375 See supra paras 180-181. 
376 See supra para. 182.  
377 See supra paras 183-184. 
378 See supra paras 185-188. 
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the Zongo Commission, correspondence with General Cissé, correspondence with the 

President of the FIDH, and the Sibut Mission.379  

 The Appeals Chamber finds that the errors that it has identified have a material 191.

impact on the Trial Chamber’s finding that Mr Bemba failed to take all necessary and 

reasonable measures. In particular, it is apparent that the Trial Chamber’s error in 

considering Mr Bemba’s motivation had a material impact on the entirety of its 

findings on necessary and reasonable measures because it permeated the Trial 

Chamber’s assessment of the measures that Mr Bemba had taken. Furthermore, the 

Trial Chamber’s failure to fully appreciate the limitations that Mr Bemba would have 

faced in investigating and prosecuting crimes as a remote commander sending troops 

to a foreign country had an important impact on the overall assessment of the 

measures taken by Mr Bemba.  

 Indeed, in faulting the results of measures taken by Mr Bemba, the Trial 192.

Chamber failed to appreciate that, as a remote commander, Mr Bemba was not part of 

the investigations and was not responsible for the results generated. Had it done so, 

the Trial Chamber’s assessment of the measures Mr Bemba had taken would have 

been necessarily different. It must also be noted that the 2002-2003 CAR Operation 

was conducted within the short space of a few months, which notwithstanding, 

Mr Bemba took numerous measures in response to crimes committed by MLC troops. 

In this regard, the Appeals Chamber recalls that the Trial Chamber failed to properly 

establish how many crimes had been committed.  

 Had the Trial Chamber properly assessed the measures that Mr Bemba took and 193.

had the Trial Chamber properly considered the list of measures that it stated that 

Mr Bemba could have taken in light of the limitations that he faced in the specific 

circumstances in which he was operating, it would not have been open to it to reach 

the same conclusion. The errors the Trial Chamber made resulted in an unreasonable 

assessment of whether Mr Bemba failed to take all necessary and reasonable measures 

in the circumstances existing at the time. 

                                                 
379 Conviction Decision, para. 719. 
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 In light of the foregoing, the Appeals Chamber finds, by majority, Judge 194.

Monageng and Judge Hofmański dissenting, that the Trial Chamber’s conclusion that 

Mr Bemba failed to take all necessary and reasonable measures in response to MLC 

crimes in the CAR, was materially affected by the errors identified above. Thus, one 

of the elements of command responsibility under article 28 (a) of the Statute was not 

properly established and Mr Bemba cannot be held criminally liable under that 

provision for the crimes committed by MLC troops during the 2002-2003 CAR 

Operation.  

VI. APPROPRIATE RELIEF 

 In an appeal pursuant to article 81 (1) (b) of the Statute, the Appeals Chamber 195.

may confirm, reverse or amend the decision appealed or order a new trial before a 

different trial chamber (article 83 (2) of the Statute).  

 In the present case, the Appeals Chamber has found, by majority, that the Trial 196.

Chamber erred when convicting Mr Bemba for the criminal acts listed above at 

paragraph 116, as these criminal acts did not fall within the “facts and circumstances 

described in the charges” in terms of article 74 (2) of the Statute; further, in relation to 

the remaining criminal acts, the Trial Chamber erred when it found that Mr Bemba 

had failed to take all necessary and reasonable measures within his power to prevent 

or repress the crimes committed by MLC troops during the 2002-2003 CAR 

Operation, or to submit the matter to the competent authorities for investigation and 

prosecution.  

 In these circumstances, the Appeals Chamber considers it appropriate to reverse 197.

the conviction of Mr Bemba and to declare that the criminal acts listed above at 

paragraph 116 are outside the scope of this case and that the proceedings in that 

regard are discontinued.  

 In relation to the remainder of the criminal acts of which Mr Bemba was 198.

convicted (see above, paragraph 118), it is appropriate to reverse Mr Bemba’s 

conviction and enter an acquittal as the error identified in the Trial Chamber’s finding 

on necessary and reasonable measures extinguishes in full his criminal liability for 

these crimes.  
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 The Appeals Chamber notes that in the case of an acquittal, the acquitted person 199.

is to be released from detention immediately.380 However, the Appeals Chamber is 

cognisant of the fact that Mr Bemba was convicted of offences against the 

administration of justice under article 70 (1) (a) and (c) of the Statute381 by this Court 

in another case. His sentence in relation to that conviction is currently before Trial 

Chamber VII for a new determination, following the reversal of the original sentence 

imposed, upon the Prosecutor’s successful appeal.382  

 Thus, while the Appeals Chamber finds that there is no reason to continue 200.

Mr Bemba’s detention on the basis of the present case, it rests with Trial Chamber VII 

to decide, as a matter of urgency, whether Mr Bemba’s continued detention in relation 

to the case pending before it is warranted.383 

 

Judge Monageng and Judge Hofmański append a dissenting opinion to this judgment 

as to the outcome and the reasons therefor. Judge Van den Wyngaert and Judge 

Morrison append a joint separate opinion to this judgment. Judge Eboe-Osuji will 

append a separate opinion to this judgment, which will be filed in due course.  

Done in both English and French, the English version being authoritative. 

 

 
_____________________________ 

Judge Christine Van den Wyngaert 
Presiding Judge 

 
Dated this 8th day of June 2018 

At The Hague, The Netherlands 

                                                 
380 This is reflected, inter alia, in article 81 (3) (c) of the Statute.  
381 Bemba et al. Conviction Decision, p. 455; Bemba et al. Appeal Judgment, para. 1631.  
382 Bemba et al. Sentencing Appeal Judgment, paras 359, 361-362.  
383 Trial Chamber VII, in the Bemba et al. Sentencing Decision, found that the maximum sentence of 
imprisonment that it could impose in relation to the offences under article 70 (1) of the Statute of which 
inter alia Mr Bemba was convicted was five years. The sentence of imprisonment initially imposed by 
Trial Chamber VII – though reversed by the Appeals Chamber – was one year of imprisonment 
(Bemba et al. Sentencing Decision, paras 30, p. 99). 
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