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RESUME
La sefiora Donatina Paradiso y el sefior Giovanni Campanelli, ciudadanos y residentes

italianos, conforman un matrimonio que celebr6é un acuerdo de gestacion por sustitucion con
una clinica rusa en Moscu. El acuerdo sefalaba que el liquido seminal del sefior Campanelli
seria utilizado para fecundar los ovocitos de una donante andénima, para luego, ser implantados
en la gestante subrogada. Después de la implantacion, nacié el nifio de iniciales T.C y al
retornar al Italia, los demandantes solicitaron registrarlo en el Registro Civil, pero dicho
Registro no lo permitid. Posteriormente, el Tribunal de Menores de Campobasso retir6 la
custodia del nifio al matrimonio y lo coloc6d bajo el cuidado de los servicios sociales al
constatar, mediante una prueba de ADN, que no existia relacion bioldgica entre el nifio y el
sefior Campanelli. Después de dos afios, el menor fue adoptado por otra familia y recibié un
nuevo nombre. Por esa razon, los recurrentes acudieron al Tribunal Europeo de Derechos
Humanos para que declare la vulneracion del articulo 8, derecho al respeto a la vida privada

y familiar, amparado por el Convenio Europeo de Derechos Humanos.
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1. INTRODUCCION

En la actualidad, muchas mujeres fértiles posponen la maternidad porque no desean ser
madres o porque consideran que antes de atravesar una etapa que, sin duda, cambiara sus
vidas para siempre, deben alcanzar, primero, ciertas metas. Entre estas se encuentran las
siguientes: éxito profesional, solidez econdmica, unidon estable o matrimonial, etc. Para
cuando deciden serlo, lamentablemente, se dan con la sorpresa de que sus cuerpos no se
encuentran en Optimas condiciones para procrear, ya sea por factores bioldgicos o

genéticos.

Otras, por el contrario, se encuentran en una edad fértil; sin embargo, no pueden concebir
por alguna enfermedad y/o condicion que se los impide. También existen mujeres
“socialmente” infértiles, es decir, mujeres que sienten atraccion sexual por otras mujeres,
por lo que les es imposible reproducirse. Por tltimo, debemos considerar a las mujeres

solteras que desean tener hijos, pero no cuentan con pareja (masculina).

Por otro lado, a los varones también se les puede presentar obstaculos para procrear. Esto
sucede, por ejemplo, si no cuentan con pareja (femenina), padecen de algiin problema de

fertilidad o, en todo caso, son homosexuales.

Todos ellos recurren a las TRA con el deseo de formar una familia, pues estas se

convierten, muchas veces, en la unica esperanza para lograrlo. La OMS realiza un

recuento de todas las TRA:
Todos los tratamientos o procedimientos que incluyen la manipulacion tanto de
ovocitos como de espermatozoides o embriones humanos para el establecimiento de
un embarazo. Esto incluye, pero no esta limitado sélo a, la fecundacion in vitro y la
transferencia de embriones, la transferencia intratubarica de gametos, la transferencia
intratubarica de zigotos, la transferencia intratubdrica de embriones, la
criopreservacion de ovocitos y embriones, la donacion de ovocitos y embriones, y el
utero surrogado. TRA no incluye inseminacion asistida (inseminacion artificial)

usando espermatozoides ni de la pareja ni de un donante (OMS, 2010, p. 9).

Como se ha mencionado, la OMS no considera a la TA como una TRA; sin embargo, este
informe ha optado por considerarla de esa manera, ya que es un “mecanismo cientifico

que colabora con el proceso reproductivo”(Carracedo, 2016, p. 48).



Ahora bien, la maternidad subrogada, gestacion por subrogacion, utero subrogado, vientre
de alquiler, entre otras denominaciones, es una TRA que describe el proceso que atraviesa
una mujer desde que acepta gestar al hijo de otra persona hasta que se lo entrega al nacer,
renunciando a todos sus derechos como tal. Para este fin, el 6vulo o el espermatozoide de
quien desee procrear se unira al de su compafiero(a) sentimental o al de un donante
anonimo, para luego, ser implantado en el vientre de la mujer que lo gestara. Si quien
desea reproducirse, no estd en condiciones de aportar su material genético, puede recurrir
a gametos donados por terceros. Inclusive, la mujer que subrogard puede aportar sus

propios 6vulos para este propodsito.

Resulta necesario acotar que la propia doctrina se ha encargado de aportar numerosas
definiciones que han ido evolucionando conforme la tecnologia reproductiva iba
desarrollandose y de acuerdo a quiénes podian acceder a esta. Desde mi punto de vista,
coincido con la perspectiva de Pérez Monge porque contempla todas las aristas de esta
técnica. Para ella la gestacion por sustitucion deberia entenderse de esta forma:
Aquel contrato oneroso o gratuito, por el cual una mujer aporta Unicamente la
gestacion, o también su 6vulo, comprometiéndose a entregar el nacido a los comitentes
(una persona o pareja, casada o no), que podran aportar o no sus gametos; en este
ultimo caso, los gametos procederan de donante (masculino y/o femenino) (Pérez

Monge, 2002, p. 239)

En esa misma linea, la OMS define a la gestante subrogada como la “mujer que lleva
adelante un embarazo habiendo acordado que entregard el bebé a los padres previstos.
Los gametos pueden originarse de los padres previstos y/o de terceros” (OMS, 2010, p.

7).

Asimismo, esta practica se puede llevar a cabo mediante una FIV o una IA, previo acuerdo
de las condiciones en las que se llevaré el embarazo:
La diferencia entre estos dos procedimientos cientificos, badsicamente, se encuentra en
que en la FIV se inserta un ovulo fecundado dentro del utero para que el embarazo
contintie su desarrollo natural; en cambio, en la [A, inicamente se deposita el esperma
al interior de la cavidad uterina para obtener la fecundacion. Asimismo, la IA puede

ser homodloga o heterdloga. Es homologa cuando el semen pertenece al marido o pareja



estable de la mujer que espera concebir y es heterdloga cuando cuando el semen es

aportado por un tercero ajeno al marido o pareja de la mujer (Escobar, 2007, p. 144).

Cabe aclarar que para un sector de la doctrina, la maternidad subrogada no es propiamente
una TRA, sino que es una practica que requiere de la reproduccion asistida para su
efectividad y no involucra al propio cuerpo sino el de una tercera persona que debe aceptar
las consecuencias que puede conllevar someterlo a dicho proceso (Valero, 2020, p. 425).
Sin embargo, este informe la considerara como TRA, en consonancia con el criterio de la
OMS. Ademas, algunos autores afirman que hablar de “maternidad subrogada” es erréneo
porque solo se subroga la gestacion. En ese punto, concuerdo con Souto Galvan, pues ella
sefiala que la denominacion mas adecuada seria gestacion de sustitucion porque se trata
de un término que se adecua en mayor grado a la realidad en tanto que la maternidad

implica mucho mas que la simple gestacion (Souto Galvan, 2005, p. 277).

Después de haber realizado dichas aclaraciones, es pertinente mencionar que la gestacion

de (o por) sustitucion puede clasificarse de la siguiente manera:

A) De acuerdo a la procedencia de los gametos:
1) Subrogacion total: Aquella en la cual la mujer contratada accede a ser inseminada,
aportando sus propios 6évulos, y que después de la gestacion y el parto entregue el hijo
al padre biologico, lo cual implica la renuncia a todos sus derechos generados por la
maternidad; asimismo, admite la adopcion del menor por parte de la pareja del padre
biolédgico.
2) Subrogacion parcial (gestacional): Aquella en la cual la mujer contratada
desempefia exclusivamente la funcion gestacional, en virtud de la cual porta en su
vientre a un embrion fecundado in vitro, proveniente de la unién del espermatozoide y

el 6vulo de la pareja contratante.

B) De acuerdo a la existencia o inexistencia de contraprestacion:
3) Subrogacion comercial: Aquella en la que una mujer acepta embarazarse por otra,
a cambio del pago de una cantidad cierta y determinada, bajo los términos de la
prestacion de servicios; a lo cual se afade el pago de los gastos derivados de la

gestacion.



4) Subrogacion altruista: Aquella en la que una mujer acepta gestar al hijo por cuenta
de otra, de manera gratuita; en la cual, comunmente, existen lazos de amistad o

parentesco entre la gestante y uno de los padres” (Rodriguez, 2005, pp. 109 — 110).

Hoy en dia, acudir a una TRA, especificamente, a la gestacion por sustitucion se ha vuelto
cada vez méas comun entre las personas que desean, pero no pueden convertirse en padres
de la forma convencional. Con ello, se ha disociado sexualidad de procreacion y esto ha
generado que la concepcion tradicional de familia haya variado, lo cual conlleva a que el
Derecho deba adecuarse para cumplir con su objetivo principal: proteger al ser humano.
De lo contrario, pueden continuar ocurriendo situaciones vulneratorias de derechos

humanos como en el caso que se analizaré en esta investigacion.

Enel 2011, la Conferencia de La Haya de Derecho Internacional Privado ya daba cuenta
de esta realidad, pues afirmé que la gestacion por sustitucion transfronteriza constituia un
“comercio mundial en pleno auge”. Y que, por aquel entonces, no habia plena conciencia
de los desafios juridicos que generaba, sobre todo en lo concerniente al estatus juridico

de los nifios (Gonzales & Albornéz, 2016, p. 168).

Actualmente, la gestacion por sustitucion se practica de manera clandestina en muchos
Estados, pues cada vez es mas usual que algunas mujeres alquilen sus vientres a otras
mujeres o a parejas que desean procrear a cambio de una contraprestacion. Incluso existen
organizaciones que se dedican al reclutamiento de mujeres interesadas en hacerlo,
cobrando para ello elevados montos de dinero. También se han presentado casos en los
que se decide viajar a paises en los cuales este método estd permitido y al retornar al
territorio nacional, se intenta registrar a ese nifio o nifia como suyo. Sin duda, esta
situacion se genera debido a dos factores. En primer lugar, a la ausencia de normativa
clara y suficiente sobre el tema, lo cual causa incertidumbre cuando se espera un veredicto
del ente encargado de resolver la controversia. En segundo lugar, a la prohibicion expresa
de esta técnica en el ordenamiento juridico de procedencia, lo que conlleva a que, al

retornar, las partes involucradas se encuentren en total desproteccion juridica.

El panorama descrito ha desatado un acalorado debate en torno a cuestiones sociales,
gticas, juridicas y morales con respecto a dicho procedimiento. Debido a ello, se han

generado dos posiciones contradictorias dependiendo de si se estd a favor o no de la



maternidad subrogada; sin embargo, mas alld de la postura que un determinado
ordenamiento juridico haya escogido, estan en juego diversos derechos fundamentales.
Por ello, tribunales internacionales como el TEDH deben de ser especialmente cautelosos
al momento de pronunciarse sobre esta técnica, dado que sus interpretaciones influiran en
los demas cortes nacionales e internacionales y marcaran la pauta respecto al tema. Lo
ideal seria dejar bases s6lidas sobre las que tribunales como la corte IDH puedan apoyarse

para brindar una mejor proteccion a todos los involucrados en esta técnica.

En ese sentido, la relevancia del caso que se analizard en este informe, Paradiso y
Campanelli vs Italia, radica en que el TEDH ha cambiado la linea jurisprudencial que
habia establecido con respecto a la gestacion por sustitucion y ello, segin nuestra
posicion, gener6 diversas consecuencias nocivas. Por ende, la eleccion del caso se debe a
que es fundamental que la doctrina advierta sobre las consecuencias que suscita dicho
fallo en aras de velar por la proteccion de las familias que nacen mediante esta TRA, pues
pronunciamientos como este pueden “tirar por la borda” toda una linea jurisprudencial a

favor de ampliar dicha proteccion.

Precisamente el temor que genera este caso es que se convierta en un “leading case”,
término anglosajon que hace referencia a un caso que marcaria el comienzo de una entera
linea jurisprudencial que se orientaria en favor de interferir injustificadamente en las vidas
privadas de los particulares con el objetivo de salvaguardar la legalidad nacional de los

Estados miembros del Consejo de Europa.

2. HECHOS RELEVANTES DEL CASO

El debate que se ha originado en relacion con la gestacidon por sustitucion es
especialmente fructifero en Europa en donde el TEDH ha tenido la oportunidad de
pronunciarse en reiteradas ocasiones sobre la vulneracion de derechos fundamentales
protegidos en el CEDH. Un ejemplo de ello es el caso Paradiso y Campanelli vs. Italia,
en el cual estdn presentes una serie de factores que lo diferencian del resto de
jurisprudencia que habia producido dicha corte hasta el momento, lo cual serd analizado

en el siguiente acapite.

El TEDH ha emitido dos fallos con respecto al caso Paradiso y Campanelli vs. Italia. E1

primero data del 27 de enero de 2015 y fue elaborado por la Seccidon 2* de este. El segundo



fue dictado por la Gran Sala el 24 de enero de 2017 por insistencia de Italia. Los hechos

del caso son los descritos a continuacion.

La sefiora Donatina Paradiso y el sefior Giovanni Campanelli, ciudadanos y residentes
italianos, conforman un matrimonio que celebrd un acuerdo de subrogacion, en el 2010,
con la clinica Rosjurconsulting, con sede en Mosct, pagando mas de 49.000 euros para

convertirse en padres.

Antes, intentaron, por todos los medios, tener un hijo y formar una familia. De hecho, se
sometieron a varios procedimientos de FIV, en su pais, sin éxito. Incluso, se presentaron
como aspirantes a padres adoptivos y, pese a que obtuvieron la autorizacion oficial del
Tribunal de Menores de Campobasso para adoptar a un nifio extranjero, esperaron en vano
a un nino que cumpliera los requisitos para ser adoptado (Caso Paradiso y Campanelli vs

Italia, 2017, pérr. 9).

Por esa razon, el 19 de junio de 2010 se le implantaron dos embriones a la gestante
subrogada, supuestamente, vinculados genéticamente con el sefior Campanelli. Luego, el
27 de febrero 2011, dicha mujer dio a luz a un nifio en Moscu, ese mismo dia renuncio a
todos los derechos de filiacion sobre el menor en un documento privado. De acuerdo con
la ley rusa, los recurrentes fueron registrados como padres del nifio. En el certificado de
nacimiento ruso no habia ninguna indicacion de que este hubiera nacido por gestacion

subrogada (Beaumont & K. Trimmings, 2017, pp. 1-2).

En agosto del 2011, cuando el seiior Campanelli intent6 inscribir al menor en el Registro
Civil italiano como su hijo, a sus seis meses de edad, el Encargado del Registro italiano,
no solo denegd dicha inscripcion sino que acus6 de fraude a la ley, entre otros ilicitos, al
matrimonio, dado que en el documento ruso que constituia la filiacion entre los esposos
y el menor, no figuraba que dicha filiacion habia sido realizada por la técnica de la

gestacion por sustitucion.
Después, grande fue su sorpresa cuando quisieron demostrar el vinculo genético del sefior

Campanelli con el menor, pero un examen de ADN concluyd que era inexistente (Ruiz,

2019, p. 781).
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En concordancia con todo lo sefialado, para el TEDH, la controversia del caso se centraba

en estos aspectos:
La situacion de las demandantes estaba en conflicto con la legislacion italiana. Segliin
el Tribunal de Menores de Campobasso, y con independencia de los aspectos de
derecho penal, habia existido ilegalidad, en primer lugar porque habian traido a Italia
a un nifio extranjero que no tenia vinculos bioldgicos con ninguno de los padres, en
violacion de las normas establecidas en materia de adopcion internacional, y, en
segundo lugar, porque habian llegado a un acuerdo que preveia la entrega del liquido
seminal del sefior Campanelli para fecundar ovocitos de una tercera mujer, lo que
infringia la prohibicion de Ley italiana de reproduccion asistida heterdloga (Caso

Paradiso y Campanelli vs Italia, 2017, parr. 147).

El 20 de octubre de 2011, el Tribunal de Menores de Campobasso ordend quitarle la
custodia al matrimonio y dispuso que el menor fuera puesto al cuidado de los servicios
sociales, sin contacto con el matrimonio. El procedimiento de adopcion se abrid poco
después, el nifio recibid un nuevo nombre y fue adoptado por otra familia. Los tribunales
italianos rechazaron todos los intentos del matrimonio Paradiso-Campanelli para

recuperarlo (Martinez de Aguirre, 2017, p. 2).

Por ello, decidieron demostrar, mediante un informe psicologico, el vinculo que habian

generado con el menor. La propia sentencia del TEDH citd las conclusiones que se

incluyeron en dicho informe:
Los demandantes eran padres adecuados para el nifio, tanto desde una perspectiva
psicolégica como en términos de su capacidad para educarlo y criarlo. Las posibles
medidas de expulsion tendran consecuencias devastadoras para el nifio, quien
podria atravesar una fase depresiva a causa de una sensacidon de abandono y la
pérdida de las personas clave de su vida. En opinion del psicologo, esto podria
conducir a sintomas somaticos y poner en peligro su desarrollo psico-fisico, y, en
el largo plazo, los sintomas de la patologia psicética podrian surgir (Caso Paradiso

vy Campanelli vs Italia, 2017, parr. 34).

Para los esposos, “estas medidas transgredian su derecho a la vida privada y familiar
amparado por el articulo 8 del CEDH. La Seccion 22, por cinco votos contra dos, estimo

su peticion, pero no incluyd al menor como parte del proceso. Ademads, considero
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desproporcionada la actuacion de las autoridades italianas, que no dudaron en poner al
menor bajo la guarda de los servicios sociales dada la ausencia de vinculo genético entre
¢éste y los conyuges. Este fallo se tradujo en la condena, a Italia, al pago de 20.000 euros
a los comitentes por el dafio moral causado. En é1 destaca el argumento del Tribunal segiin
el cual "la referencia al orden publico no puede, sin embargo, otorgar carta blanca para
cualquier medida, puesto que el Estado tenia la obligacion de velar por el interés superior
del menor, con independencia de la naturaleza del vinculo parental, genético o de otro

tipo" (Farnos, 2017, p. 1).

La controversia fue posteriormente remitida a la Gran Sala, que dictd una sentencia
radicalmente distinta a la emitida por la Seccion 2%, pues decretd6 que la separacion
inmediata e irreversible del menor de sus padres si fue una injerencia en su vida privada
(derecho al desarrollo personal a través de su relacion con el nifio). Sin embargo, también
consider6 que, de otra forma, se hubiera legalizado la situacion creada por ellos en
violacién de la normativa italiana respecto al tema. Por esa razon, la Corte decididé que
los intereses nacionales, para prevenir la ilegalidad y proteger el orden publico, deben
prevalecer sobre el derecho a la vida privada de los demandantes y concluy6 que no habia

existido tal vulneracion (Ignovska, 2017, p. 2).

3. ANALISIS JURIDICO DEL CASO CAMPANELLI Y PARADISO VS ITALIA

3.1 (EVOLUCION O INVOLUCION JURISPRUDENCIAL DEL TEDH SOBRE LA
GESTACION POR SUSTITUCION?
Casi la totalidad de Estados del continente europeo tiene regulacion sobre las TRA; sin
embargo, la legislacion de estos es muy variada entre si. Esta diversidad ha ocasionado el
mal llamado “turismo reproductivo” (Farnos, 2016, p. 95). Este es un fendémeno que se
ocasiona por la prohibicion de las TRA o por la falta de legislacion clara y suficiente
sobre el tema en el pais en el que se reside. Es por esa razon que los pacientes que la
necesitan viajan a otros paises para acceder a esta, usualmente, porque en ellos si estan
permitidas las TRA o porque se han desarrollado de forma mas avanzada y con mayores

posibilidades de éxito.

En ese sentido, Maria Albornoz indica cuando estamos ante un acuerdo de sustitucion

transfronterizo:
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Un acuerdo de gestacion por sustitucion es transfronterizo si cuenta con elementos de
extranjeria, lo cual sucede si presenta elementos que lo vinculan con los sistemas
juridicos de al menos dos Estados. El tipico caso es aquel en el cual los padres
intencionales residen en un Estado y contratan con una mujer gestante residente en
otro Estado, donde se llevara a cabo la IA o la FIV, transcurrird el embarazo y tendra

lugar el alumbramiento (Albornoz, 2020, p. 74).

Por su parte, la European Society for Human Reproduction and Embriology (ESHRE)
critica el uso de la expresion “turismo reproductivo”, ya que conlleva una connotacion
negativa. El motivo es que frivoliza las causas del porqué las personas acceden a las TRA.
Justamente para evitar la estigmatizacion de los pacientes que no ven su busqueda de
tratamiento como “turismo”, sugiere la siguiente expresion: “Cross Border Reproductive
Care” (“cuidados reproductivos transfronterizos) (Shenfield, De Mouzon, Pennings,

Ferraretti, Nyboe Andersen, De Wert, Goossens, 2010, p. 1361).

Es importante recalcar que las personas o parejas que realizan tales travesias, lo hacen
con el objetivo de lograr su mas grande anhelo: procrear. Muchas veces es la ultima
opcion con la que cuentan, después de haber intentado todos los medios posibles en sus
paises de origen. Dichos viajes no solo son costosos por todo lo que implica trasladarse y
asumir los gastos relacionados al tratamiento que se requiere, sino que implican muchos
riesgos. Esto porque de lograr el objetivo, surgen las dudas sobre como opera el Derecho
ante estos nacimientos. Frecuentemente se suscita la duda de como registrar la filiacion,

sobre todo, de los nifios que nacen producto de esta técnica.

Como ya se explico, la maternidad, en estos casos, rompe el paradigma tradicional: el
alumbramiento no determina quién asumira dicho rol. Es asi como el principio mater
semper certa est, el cual estima que la maternidad se determina por el parto, se cuestiona
no solo por la posibilidad de que la mujer gestante aporte sus propios 6vulos, sino también
porque en dicho proceso pueden intervenir hasta tres mujeres: la que aporta los dvulos, la

que gesta y la que desea ser madre.

Un claro ejemplo de la situacion descrita sucedid en nuestro pais en el 2018, después de

que una pareja chilena, integrada por Jorge Arnaldo Tovar Pérez (48) y Rosario de los
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Angeles Maduefio Atalaya (46), arribara a territorio nacional para cumplir su suefio de

ser padres.

El matrimonio intentd, por muchos afios, conformar una familia, pero ella nunca pudo
llevar a cabo un embarazo exitoso. Su ultima alternativa para lograrlo fue acudir a la
gestacion por sustitucion. Por ello, se atendieron en la clinica Concebir y en el 2017, una
enfermera de dicho nosocomio acepté llevar el embarazo, producto de 6vulos donados y

el esperma del sefior Jorge Tovar.

Después, cuando nacieron sus hijos, la pareja llegd a Lima, pero al intentar retornar a su
pais, un oficial de Migraciones del Aeropuerto Internacional Jorge Chéavez se los impidio.
La razén era la documentacion que presentaron, pues esta indicaba que habian ingresado
al Pert1 sin hijos y pretendian abandonarlo con dos recién nacidos, lo cual daba luces de
que dichos documentos contenian informacion falsa (Corte Superior de Justicia del
Callao, 2019). Al explicar que recurrieron a una TRA, fueron retenidos y trasladados al

cuartel policial del aeropuerto.

Aunque solicitaron que se practique un examen de ADN para certificar que eran los
padres de los nifios, la magistrada del Tercer Juzgado de Investigacion Preparatoria del
Callao decidi6 otorgarles prision preventiva por la comision del presunto delito de trata
de personas (en la modalidad de venta de nifios), antes de tener los resultados de las
pruebas. El fue trasladado al penal Sarita Colonia del Callao y ella a Ancén 2. Finalmente,
se dictd la orden de liberacion en una audiencia, luego de que el test de ADN arrojara que

habia un 99,9% de probabilidades de que el sefior Tovar fuera el padre de los menores

(Emol, 2018, p. 1).

A este tipo de riesgos se enfrentan las personas que celebran acuerdos de gestacion por
sustitucion transfronteriza. Esta situacion los obliga a buscar tribunales internacionales si
sus propios Estados no tutelan debidamente sus derechos. Siendo asi, cada vez mas

personas acuden al TEDH para ello.

Ciertamente, la prohibicion de esta técnica en distintos Estados miembros del Consejo de
Europa ha originado que uno de los problemas mas reiterativos sea el reconocimiento de

una relacion de filiacion si se ha accedido esta técnica fuera del Estado de origen. Cuando
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se deniega dicho reconocimiento, se suele alegar la transgresion de derechos
fundamentales amparados por el CEDH. El precepto cuya vulneracion suele invocarse
con relacion al reconocimiento de las relaciones de filiacion surgidas de un contrato de
gestacion por sustitucion es el articulo 8 del CEDH. En ¢él se dispone que toda persona

tiene derecho al respeto de su vida privada y familiar (Gonzales, 2020, p. 219).

Por ello, el TEDH, al ser una instancia supranacional destinada al enjuiciamiento de las
violaciones de los derechos reconocidos en el CEDH, ha debido pronunciarse al respecto.
Lamentablemente, sus pronunciamientos se producen al hilo de un caso concreto y no se
puede esperar de ellos un pronunciamiento a favor o en contra de este método. Tampoco
se puede deducir de los mismos, una obligacidon general de reconocimiento de las
relaciones de filiacion establecidas en el extranjero en virtud de un contrato de gestacion

por sustitucion (Gonzéles, 2020, p. 218).

Ahora bien, el 26 de junio de 2014, el TEDH emiti6 dos fallos largamente esperados en
relacion a la subrogacion transfronteriza: Mennesson vs Francia y Labassee vs Francia.
Ambas sentencias se dan como consecuencia de las diversas demandas contra Francia por
la negativa al reconocimiento de la filiacion de los nifios que nacieron producto de esta
técnica fuera de su territorio. De acuerdo a Garcia, los hechos de ambos casos pueden
resumirse de la siguiente manera:
Dos matrimonios de nacionalidad francesa, no podian tener hijos por causa de la
infertilidad de la mujer. Por esta razon, acudieron a los servicios de una empresa de
gestacion por sustitucion en California y Minnesota, respectivamente. Los varones
donaron sus gametos y se usaron los 6vulos de una donante an6nima, para luego, ser
implantados en una madre gestante. Como resultado del proceso, nacieron dos gemelas

para los Mennesson y una nifia para los Labassee (Garcia, 2018, p. 109).

Tras el nacimiento de las nifias, los comitentes solicitaron la inscripcion del certificado
de nacimiento extranjero en el Registro civil francés, pero fue denegada por considerar
que la relacion de filiacion vulneraba su orden publico internacional. Esto en razon del
principio de indisponibilidad del estado civil y que en Francia estaba prohibida esta

técnica (Gonzales, 2020, p. 221).
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Ante la negativa del Estado francés, los matrimonios y los nifios, nacidos como
consecuencia de la maternidad subrogada, arguyeron que dicha denegacion vulneraba el
articulo 8 del CEDH. Luego, “el TEDH determind que no hubo violacion del articulo 8
con respecto al derecho de los padres al respeto de su vida familiar; sin embargo, el
derecho de los nifios al respeto de su intimidad habia sido violado por las autoridades

francesas” (Beaumont & K. Trimmings, 2017, p. 2).

En consecuencia, el TEDH obligé a inscribir la filiacion en favor de los padres de
intencion, pese a la prohibicion de orden publico que sobre tal contrato subsiste en ese
pais. Asi, con apoyo en el articulo 8 del CEDH, la referida corte ha considerado aplicable
el concepto de “vida familiar” pues la pareja se ocupaba de los hijos “como padres tras el
nacimiento, viviendo los cuatro juntos, de modo que en nada cabria distinguirla de la vida
familiar en su acepcion habitual” (Flores, 2014, p. 76). Esta interpretacion ha sido
realizada por dicho tribunal en funcion de que los Mennesson y los Labassee convivian

con los nifios en territorio francés, formando una unidad familiar de hecho.

Si bien en estos casos fueron relevantes la existencia de un vinculo biologico entre los
nifios y los esposos, asi como que, la convivencia entre ambos se habia prolongado por
mas de diez anos (Martinez de Aguirre, 2017, p. 2), era desable, y hasta esperable, que el
TEDH amplie la proteccion que les brinda a las familias que nacen como consecuencia
de la gestacion por sustitucion. Ello porque dejar entrever que una familia solo se forma
efectivamente por lazos bioldgicos o genéticos es desfasado e implicaria un retroceso en

la evolucion del Derecho en relacion a la concepcion de las familias.

Posteriormente, el TEDH se volvio a pronunciar sobre la maternidad subrogada en los
casos Foulon y Bouvet (2016) y Laborie (2017), ambos también contra Francia. Sin
embargo, dichos casos no se diferencian sustancialmente de Menesson y Labassee, en
tanto que aquellas fueron planteadas por los denunciantes y los nifios. Asimismo, habian
vinculos biologicos entre ambos y se encontraban viviendo en el pais de residencia de sus
padres. En efecto, el TEDH volvio a condenar a Francia por una violacion del articulo 8
del CEDH en el caso Foulon y Bouvet vs Francia, al considerar que el caracter hipotético
de la formula utilizada por el Gobierno demandado para las familias afectadas no era
suficiente como para decidir de modo distinto a lo ya acordado en los casos Labassee y

Menesson vs Francia (Garcia, 2018, p. 112).
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La interrogante que surge en este punto es si esta corte utilizaria los mismos criterios ante
la inexistencia de lazos biologicos entre los padres intencionales y los nifios que nacen
producto de la gestacion por sustitucion. En principio, dicho tribunal asi lo hizo en la
primera sentencia referida al caso que se examina en este informe, pero luego cambio6 de

criterio en el fallo dictaminado por la Gran Sala.

3.2 (EL TEDH RESPETA EL DERECHO A LA VIDA PRIVADA Y FAMILIAR?

El articulo 8 del CEDH! es un derecho que se caracteriza por su generalidad, siendo una
de las disposiciones mas amplias de este cuerpo normativo. Es decir, involucra multiples
contenidos que han ido sumandose en funcion de la jurisprudencia del TEDH. A lo largo
de los afios, “la nocion de vida privada se ha aplicado a una variedad de situaciones,
incluyendo llevar un nombre, la proteccion de la imagen, la conciencia de origen familiar,
integridad fisica y moral, identidad sexual y social, vida y orientacion sexual, ambiente
sano, autodeterminacion y autonomia personal, proteccion frente al registro e incautacion

y privacidad de las conversaciones telefonicas” (Roagna, 2012, p. 12).

Para Lara Redondo, la configuracion convencional de este articulo admite comprender
que estamos ante una disposicidon que, de alguna manera, fomenta la aplicacion del
margen de apreciacion nacional y el desarrollo de la doctrina de las obligaciones positivas
del Estado por parte del Tribunal Europeo: “Esto se debe, principalmente, a tres
cuestiones: las caracteristicas de los derechos reconocidos en este articulo, la nocioén de
respeto que se incorpora en su primer parrafo y las clausulas de limitacion o restriccion

que configuran su segundo parrafo” (Redondo, 2020, p. 3).

Sobre este punto, es importante acotar que la amplitud del articulo 8 permite que esta
disposicion pueda ser invocada ante diversas situaciones vulneratorias de derechos

humanos. Esto favorece a todos los sujetos protegidos por este convenio, ya que es

! Articulo 8 CEDH: Derecho al respeto a la vida privada y familiar

1. Toda persona tiene derecho al respeto de su vida privada y familiar, de su domicilio y de su
correspondencia.

2. No podra haber injerencia de la autoridad ptblica en el ejercicio de este derecho sino en tanto en cuanto
esta injerencia esté prevista por la ley y constituya una medida que, en una sociedad democratica, sea
necesaria para la seguridad nacional, la seguridad publica, el bienestar economico del pais, la defensa del
orden y la prevencion de las infracciones penales, la proteccion de la salud o de la moral, o la proteccion de
los derechos y las libertades de los demas.
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innegable que la vida y el derecho van “evolucionando” y lo que hace décadas atras era
impensable, hoy ya es una realidad. Por ese motivo, es razonable y sumamente
conveniente que el CEDH cuente con este tipo de disposiciones a las que se pueda recurrir
ante situaciones como las descritas en este informe. Esto pese a que en ¢l no haya ninguna
referencia expresa a la gestacion por sustitucion, pues dicha técnica no existia al momento

de su elaboracion.

Cabe afiadir que es en el marco del referido articulo que esta corte ha comprendido, por
primera vez, que los derechos convencionales, como el que esta siendo analizado en este
apartado, requieren, ademas de obligaciones negativas, obligaciones positivas por parte
de los gobiernos nacionales. Y es justamente debido a dichas obligaciones positivas que
el articulo 8 puede adaptarse a la evolucion de los contenidos que se establecen en su
redaccion original, puesto que, como se ha mencionado, muchos de los derechos que

actualmente protege no habian sido considerados en un principio (Redondo, 2020, p. 10).

Precisamente, esta corte ha permitido extender la proteccion del articulo 8 del CEDH a

los derechos reproductivos:
Asi, en el caso Dickson vs Reino Unido, el TEDH reconocio la existencia de un
derecho a la reproduccion, enmarcado en el derecho a la intimidad personal y familiar
del articulo 8 del CEDH, que engloba el derecho a emplear las TRA. Dicho derecho,
no solo incluye obligaciones de no injerencia para el Estado, sino que también puede
incluir obligaciones positivas para éste, esto es, el deber de adoptar las medidas
oportunas para que el derecho a la reproduccion pueda hacerse efectivo, entre las que
se encuentra el permitir el acceso a técnicas que permitan engendrar un hijo (Valero,

2020, p. 425).

Asimismo, el concepto de vida privada también abarca el derecho al "desarrollo personal"
o el derecho a la autodeterminacion (Caso Pretty vs el Reino Unido, 2002, parr. 61) y el
derecho al respeto para las decisiones tanto de tener como de no tener un hijo (Caso Evans

vs Reino Unido, 2007, parr. 71) (Caso Campanelli y Paradiso vs Italia, 2017, parr. 159).

En mi opinidn, el derecho a la reproduccién no puede hacerse efectivo si se padece de
infertilidad, o de algiin impedimento para concebir, y se deniega la posibilidad de acceder

auna TRA. Sin embargo, el TEDH no tiene facultades legislativas y no puede hacer nada
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frente a la falta de regulacion sobre la gestacion por sustitucion en diversos Estados
europeos. Ademas, tampoco puede cuestionar las distintas legislaciones que dichos
Estados han contemplado en sus ordenamientos juridicos. Sin embargo, contribuiria
significativamente si los motiva a regularla porque el no hacerlo no cambia el hecho de
que esta técnica siga realizandose en diversas partes del mundo, con todas las

consecuencias que implica la clandestinidad.

Definitivamente, el TEDH perdio la oportunidad histérica de pronunciarse sobre este
asunto en el caso Paradiso y Campanelli, no solo por todas las criticables conclusiones de
dicha sentencia, sino también porque pudo resaltar todos los beneficios que conllevaria
una regulacion que considere a todas las partes involucradas, con el objetivo salvaguardar
sus derechos. Sobre todo, si se consideran los perjuicios que genera la falta de regulacion

clara y suficiente sobre el tema. Sin embargo, este tribunal no lo hizo asi.

Ahora bien, en cuanto a su contenido, el articulo 8 es la tnica disposicidn normativa del
convenio que contiene en su redaccion la palabra “respeto”. Esto quiere decir que se
protege el derecho a que se respeten los siguientes derechos: a la vida privada y familiar,
el domicilio y la correspondencia (Redondo, 2020, p. 7). Al respecto, cabe recordar que
en el caso Marckx vs Bélgica, el TEDH establecié que el concepto de “respeto” conlleva
el deber para los Estados de actuar de manera que se garantice el ejercicio de los derechos

reconocidos en el articulo 8 del CEDH (Caso Marckx vs Bélgica, 1979, parr. 31).

Por otro lado, si se analiza la relacion de este articulo con la gestacion por sustitucion, se
puede afirmar que este derecho involucra mucho mas que el respeto al derecho a la vida
privada y familiar. Tal como sefiala Flores Rodriguez, el derecho a la identidad personal
“forma parte integral de la nocion de vida privada, existiendo una relacion directa entre
la vida privada de los nifios prevenientes de una gestacion por sustitucion y la

determinacion juridica de su filiacion” (Flores, 2014, p. 76).

En esa linea, la Corte de Estrasburgo sefnald que “la nocion de vida privada abarca la
integridad fisica y psicologica de una persona (Caso X e Y vs los Paises Bajos, 1985, parr.
22) y, hasta cierto punto, el derecho a establecer y desarrollar relaciones con otros seres
humanos (Caso Niemietz vs Alemania, 1992, parr. 29)” (Caso Paradiso y Campanelli vs

Italia, 2017, parr. 159).
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Sin duda, hubo una afectacion en la identidad del nifio que nacié producto de esta técnica
en el caso Paradiso y Campanelli porque transcurrieron, aproximadamente, dos afios para
que por fin obtenga una identidad formal, lo cual lo perjudicé en diversas cuestiones.
Muestra de ello, el TEDH indic6 lo siguiente:
Esta “inexistencia” tuvo un impacto significativo en los asuntos administrativos,
particularmente en lo que respecta a decidir con qué nombre se inscribird al nifio en la
escuela, en los registros de vacunacion y en la residencia. Una identidad formal
temporal le hubiera permitido tener acceso a los servicios publicos, pues solo tenia
derecho a utilizar los servicios médicos de emergencia (Caso Paradiso y Campanelli

vs Italia, 2017, parr. 51).

Es inconcebible que durante todo ese tiempo el menor haya sido privado de una identidad
formal con la cual poder ejercer todos sus derechos, siendo que la finalidad de su
separacion respecto del matrimonio, de acuerdo al gobierno italiano, fue salvaguardar el
interés superior del nifio. A mi criterio, son los mismos operadores de justicia, los que
socavaron su interés superior porque lo apartaron de su entorno familiar y el TEDH avalo
dicha conducta estatal al excusarse sefialando que “el menor no era parte de proceso”. A
mi parecer lo hizo asi para no entrar a valorar si hubo o0 no una transgresion en su derecho

al respeto a la vida privada y familiar.

Incluso, las autoridades italianas aseguraron que su proposito consistia en que ‘“‘el nifio
pueda disfrutar de una vida privada y familiar en otra familia que sea capaz de proteger
su salud y asegurar su sano y seguro desarrollo y una identidad definida” (Caso Paradiso
y Campanelli vs Italia, 2017, parr. 127). Dicha afirmacion causa bastante revuelo en tanto
que da a entender que los esposos Paradiso-Campanelli no le habian otorgado un entorno
seguro para que pueda crecer adecuadamente, solo por haber nacido producto de una TRA
que se encontraba prohibida en Italia, mas se encontraba legalizada en Rusia, en donde se
llevdo a cabo. Ademas, pareciera que, a su criterio, la conducta del matrimonio los
convirtid en incapaces para criarlo y para brindarle todos los cuidados que un nifo de esa

edad necesita.

Por otro lado, considero importante afiadir que la identidad de una persona es también
relacional porque se determina conforme a los vinculos que se puedan construir con el

entorno mas cercano. Dichos vinculos no se forman por los lazos biologicos, es mas, en
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muchos casos, dichos vinculos no existen y ello no es obstaculo para que una persona se

considere parte de un nicleo familiar.

Asimismo, es interesante acotar que la Corte IDH también ha tenido la oportunidad de
pronunciarse sobre el derecho a la vida privada y familiar en el caso Artavia Murillo y
otros (“FIV”) vs Costa Rica debido a la prohibicién impuesta por la Sala Constitucional
de la Corte Suprema de dicho Estado respecto de la FIV. Precisamente, dicha corte
declard que el gobierno de Costa Rica intervino de forma excesiva y arbitraria en la vida
privada y familiar de las personas cuyo Unico tratamiento posible para fecundar era la FIV

(Caso Artavia Murillo y otros vs Costa Rica, 2012, pp. 13 — 14).

Ahora bien, de acuerdo con el segundo parrafo del articulo 8 del CEDH, es posible
interferir validamente en el ejercicio del derecho que esta siendo analizado en este
informe, siempre y cuando esta injerencia sea conforme a ley y sea necesaria para proteger

itereses nacionales, como veremos a continuacion.

3.2.1 INJERENCIA “JUSTIFICADA” EN LA VIDA PRIVADA DE LOS
DEMANDANTES
“Junto con los articulos 9 al 11 del CEDH, el articulo 8 forma parte de los llamados
qualified rights —derechos condicionales o restringidos— por contar en su configuracion
con un segundo apartado que integra una serie de limitaciones y restricciones a su
ejercicio” (Redondo, 2020, p. 8). Esto porque en su segundo parrafo advierte que los
Estados parte del CEDH pueden interferir en el ejercicio de este derecho cuando dicha
interferencia esté plasmada en alguna normativa y sea necesaria en una sociedad
democratica para preservar determinados intereses estatales como los siguientes:
“seguridad nacional, seguridad publica, el bienestar econémico del pais, la defensa del
orden y la prevencion de las infracciones penales, la proteccion de la salud o de la moral,

o la proteccion de los derechos y las libertades de los demas”.

En ese sentido, el TEDH ha restringido las probables intromisiones de los Estados en la
segunda parte del articulo 8. Pero, ;qué sucederia si un Estado, o las autoridades judiciales
de este, no evaltan todos los elementos pertinentes o no les otorga el valor que merecen?
Alli radica la relevancia de hacerlo correctamente. Esta situacion es de notable

envergadura, ya que dichos Estados deben respetar la proporcionalidad en sus actuaciones
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para que, después, este tribunal revise si la injerencia cometida es relevante, suficiente y

necesaria (Caso Libert vs Francia, 2018, parr. 47).

Como se puede desprender de esta afirmacion, los Estados no pueden intervenir en la vida
privada y familiar de un particular, a menos que su intervencion sea relevante, suficiente,
necesaria y, lo primordial, que obedezca a una “necesidad social apremiante” (Caso
Guimon vs Francia, 2019, parr. 44). Justamente es esa “necesidad social apremiante” la
que el TEDH debe examinar al momento de aplicar el margen de apreciacion nacional,
sin olvidarse de que en dicha evaluacion debe ponderar los derechos de los demandantes,
los fines perseguidos por las autoridades nacionales y los medios empleados para

conseguirlos (Caso Hdmdldinen vs Finlandia, 2014, péarr. 65).

Al analizar el caso en concreto, especificamente, si la interferencia del sistema judicial
italiano al apartar al nifio de los esposos Paradiso-Campanelli constituyo una transgresion
de los derechos amparados en el articulo 8 del CEDH, debe analizarse si se cumplen las
condiciones establecidas en su segundo parrafo. Es asi que el TEDH lo considerd en la
primera sentencia, pues asumid que debia tener en cuenta el principio esencial que
siempre debe valorar cuando esté en juego la situacion de un menor: el interés superior
del nifio. Es este fin el aspecto mas importante que debe salvaguardar (Caso Paradiso y

Campanelli, 2015, parr. 75).

En dicha sentencia, igualmente, el TEDH repar6 en que el apartar al menor de la familia
Paradiso-Campanelli, declararlo en “estado de abandono” y entregarlo a una familia de
acogida no fueron medidas irrazonables, pues ambas decisiones se efectuaron en
concordancia con la ley nacional italiana. No obstante, aun faltaba analizar si fueron
proporcionales y si el interés superior del nifio fue tomado en cuenta por las autoridades
italianas. Finalmente, concluyé que dichas medidas no respetaron un justo equilibrio de

todos los intereses en juego, por ello, hubo una violacioén del articulo 8 del CEDH.

De la misma forma, en los casos Labassee y Menesson vs Francia, el TEDH evalu6 si la
interferencia en el derecho al respeto de la vida privada y familiar de ambas familias fue
de acuerdo a las restricciones del segundo parrafo; es decir, si dicha interferencia cumplia
con los siguientes requisitos: estaba prevista legislativamente, buscaba un proposito

legitimo en una sociedad democréatica y respetaba una relacion de proporcionalidad entre
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el fin perseguido y la injerencia sufrida por el particular en el ejercicio de sus derechos
(Garcia, 2018, p. 109). Segun mi apreciacion, el TEDH valoré adecuadamente todos los
intereses en juego en dichos casos; sin embargo, no lo hizo de la misma manera en la
segunda sentencia del caso Paradiso y Campanelli, pues las medidas adoptadas por las
autoridades italianas fueron excesivas, siendo que la separacion del menor debid ser el
ultimo recurso ante el inminente peligro que corria si continuaba su vida junto al

matrimonio.

Cabe recordar que “la injerencia de los Estados en la vida privada y familiar de las
personas debe estar siempre justificada por razones que se sitan por encima de los
intereses privados o de los particulares. En estos casos, segin el TEDH, deben
considerarse los intereses de los menores y los de los padres comitentes. Y, siempre
tendran preferencia por la aplicacion debida del principio del interés superior del menor,
los intereses de los menores” (Ruiz, 2019, p. 785). Este debi6 ser el razonamiento del
TEDH en la segunda sentencia del caso Paradiso y Campanelli; sin embargo, a su criterio,
de haberlo hecho, se habria legalizado una practica que se encontraba prohibida en Italia
(la gestacion por sustitucion), lo cual contravenia el orden publico. Este fue el motivo mas
importante para que el tribunal avalara las disposiciones del gobierno italiano. Lo
cuestionable es que el Estado justificd su interferencia manipulando el argumento del

“orden publico” a su favor.

Antes de explicar dicha afirmacion, es pertinente aclarar que para el gobierno italiano la
contravencion al orden publico se debia a que la conducta de los demandantes fue

contraria a la normativa italiana respecto a la reproduccion médica asistida.

Tras dicha aclaracion, sostengo que desde mi apreciacion, las autoridades italianas
manipularon dicho argumento a su favor porque realizaron un andlisis arbitrario de la
situacion del menor. En primer lugar, argumentaron que tanto el origen del menor como
la identidad de sus padres biologicos eran “desconocidos”, por ello, su nacionalidad no
estaba establecida a los ojos de los tribunales italianos. Como consecuencia, la ley italiana
era la aplicable al caso, ya que segiin su normativa, a los menores extranjeros que se
encuentran en su territorio les es aplicable su legislacion. Es por esa razon que deciden
declarar al menor en “estado de abandono”, pues solo de esa forma podria ser dado en

adopcion.
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En segundo lugar, me parece pertinente afiadir que segun el articulo 8 de la Ley de
Adopcion italiana un menor es declarado en estado de abandono si “esta privado de todo
apoyo emocional o material de los padres o los miembros de su familia responsables de
brindar dicho apoyo”. No parece razonable que dichas autoridades hayan calificado al
matrimonio Paradiso-Campanelli como “incapaz de brindar un entorno familiar
satisfactorio al menor” y que, por ese motivo, lo hayan entregado a una familia de acogida.
Cabe en este punto agregar que el informe psicologico que los demandantes solicitaron
recalc6 que toda la familia Paradiso-Campanelli, incluidos los abuelos y demads
miembros, rodeaban al nifio de afecto y que, al momento de la evaluacion, se encontraba

sano, animado y receptivo (Caso Paradiso y Campanelli, 2017, parr. 34).

En esa linea, concuerdo con el voto disidente elaborado por los jueces Lazarova

Trajkovska, Bianku, Laffranque, Lemmens y Grozev, pues expresaron lo siguiente:
No podemos dejar de expresar nuestra sorpresa ante la constatacion de que el nifio, que
fue cuidado por una pareja que asumi6 plenamente el rol de padres, fue declaradoen
estado de “abandono”. Si la unica razén para tal hallazgo fue que los solicitantes no
fueron, en términos legales, los padres, entonces nos preguntamos si el razonamiento
de los tribunales nacionales fue excesivamente formal, de manera que sea incompatible
con las exigencias derivadas del articulo 8 de la Convenio en tales casos (Caso

Paradiso y Campanelli, 2017, pag. 72).

Tampoco se considerd que el menor habia transcurrido sus primeros meses de vida en
compaiiia de dicho matrimonio, credndose lazos afectivos sumamente fuertes y que, de
acuerdo, a los informes presentados por los demandantes, crecia en un ambiente rodeado
de amor y con todos los cuidados pertinentes. Sin dejar de lado que su nacimiento
responde a un proyecto parental debidamente planificado a causa de la infertilidad que

padecian.

Por otro lado, “no se trata de que el TEDH obligue a los Estados parte en el CEDH a
aceptar una filiacion acreditada en el extranjero tras una gestacion por sustitucion aunque
vulnere el orden publico de dichos Estados sino que, como indica el TEDH, so6lo la
admision de tal filiacion en el Estado de destino permite proteger el interés del menor, su

vida privada y su identidad” (Calvo y Carrascosa, 2017, p. 109). No hacerlo, a diferencia,
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de los casos predecesores, es no darle al interés del menor la supremacia que merece en

el ordenamiento juridico nacional e internacional.

Debe agregarse que en los casos Labassee y Menesson vs Francia, el TEDH sostuvo que
no interfirié injustificadamente en el derecho al respeto a la vida privada y familiar de
ambos matrimonios porque los operadores de justicia franceses actuaron con la intencion
de preservar el orden publico. Igualmente, las medidas que adoptaron no impedian que
los esposos, en ambos casos, establezcan una vida familiar en condiciones similares a las
de cualquier otra familia (Caso Mennesson vs Francia, 2014, parr. 78 y 79). Si bien a
causa de el impedimento de inscripcion en el registro francés se les presentaron algunos
inconvenientes, nada impedia que tengan una vida “normal”. Evidentemente, el TEDH
no opind en el mismo sentido con respecto a las nifias, puesto que estaba en riesgo la

1dentidad de las menores.

Por ello, este tribunal recalcé que cuando los Estados no respetan un justo equilibrio entre
los intereses en juego (en concreto, el derecho a la identidad y al establecimiento de una
relacion de filiacion legal entre un menor nacido en el extranjero mediante un contrato de
gestacion por sustitucion y su padre de intencion cuando les une un vinculo biologico) se
configura una vulneracion del articulo 8 del CEDH (Garcia San José¢, 2018, p.107).
Incluso teniendo en cuenta que en estos casos el lazo bioldgico fue un elemento que debia
ser considerado, en el caso Paradiso y Campanelli sigue sin haber una razon valida que
demuestre que la decision de apartar al nifio, sobre todo, haya respetado un justoequilibrio

de todos los intereses involucrados.

De acuerdo con Garcia San José, “la necesidad en cada caso concreto va a depender de
dos factores. De una parte, del margen de apreciacion reconocido a los Estados en esa
materia—que serd mayor o menor en virtud, por ejemplo, de que exista un consenso a
nivel europeo sobre la cuestion controvertida—. De otra parte, la necesidad de una
injerencia en el disfrute de los derechos protegidos en el Convenio estara en funcion de
la naturaleza del derecho afectado por la injerencia y de su importancia para el particular

demandante” (Garcia San Jos¢, 2002, pp. 253 - 254).

Como ya se ha mencionado, los fundamentos que el gobierno italiano brindd para

defender su postura no fueron relevantes ni suficientes para justificar que al nifio se le
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haya impedido todo contacto con los Campanelli-Paradiso, mas si se considera que la Sala
se pronunci6é acertadamente, en el primer fallo, al indicar que “s6lo en caso de existir
peligro para el menor, un peligro grave real, es cuando esta injerencia estatal debe
producirse para tutelar sus derechos de tipo fundamental. Derechos, que en principio
corresponde velar a los progenitores o tutores, y que si no se hace asi, entonces sera el
Estado el que debe tutelarlos, pero en casos de urgencia y necesidad siempre (Caso

Paradiso y Campanelli, 2015, parr. 80; Caso Y. C. vs Reino Unido, 2012, parr. 133 - 138).

Es ilogico pensar que el bienestar del menor se encontraba frente a un peligro inmediato
en tanto que no habia ninguna sola prueba que asi lo demostrara y, por el contrario, todas
las pericias evidenciaron que era un nifilo que crecia en Optimas condiciones.
Adicionalmente, después de todos los intentos fallidos para que el matrimonio Paradiso-
Campanelli pueda concebir, este niflo habia traido felicidad a sus vidas.
Lamentablemente, el gobierno italiano prefiri6 disuadir a sus connacionales a que
cometan la misma actividad “ilicita” que concederle a una familia la oportunidad de
cumplir el proyecto de vida que habian construido para si mismos. Y es el propio TEDH
quien vuelve a interferir al avalar las decisiones de las autoridades italianas y darle mas

importancia al orden publico internacional.

3.2.2  AMPLIACION PROGRESIVA DEL MARGEN DE APRECIACION ESTATAL
EN EL MARCO DEL RESPETO DE LA VIDA PRIVADA Y FAMILIAR

El llamado “margen de apreciacion” nacid del concepto francés marge d’appréciation,

que se utiliz6 habitualmente en la jurisprudencia francesa para explicar el ambito de

discrecion que debia permitirse a los drganos administrativos, funcionando asi como un

limite a la revision jurisdiccional de sus decisiones (Brauch, 2004, p. 115).

Posteriormente, “la institucion del margen de apreciacion nacional ha sido asumida por
el TEDH como técnica juridica para limitar el alcance revisor de las decisiones de los
organos jurisdiccionales nacionales. Ademas, ha sido concebida como el espacio de
maniobra dentro del cual los Estados miembros del CEDH pueden interpretar y aplicar
sus obligaciones” (Cayon de las Cuevas, 2017, p. 47). Esto porque los Estados parte del
Consejo de Europa pueden elegir libremente los medios que permitan alcanzar los

compromisos asumidos en el CEDH. La referida situacion propicia que, en lineas
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generales, existan diferentes legislaciones, sobre un mismo tema, que cumplan losmismos

fines y objetivos comunes.

En ese marco, no es de extranar que el articulo 8 se haya configurado como un escenario
habitual de la aplicacion de la “doctrina de las obligaciones positivas del Estado” y del
margen de apreciacion nacional en tanto que, como se ha mencionado anteriormente, esta
disposicion goza de una amplitud que le permite extender su interpretacion a las TRA
(Garcia Roca, 2010, p. 350). Sin embargo, “la falta de delimitacion de dicho articulo
también implica suponer que el cumplimiento de las obligaciones positivas esta protegido
por un amplio margen de apreciacion estatal en relacion con qué actuaciones llevar a cabo
y qué recursos emplear para cumplir esas obligaciones y garantizar el cumplimiento del
CEDH” (Caso Abdulaziz, Cabales y Balkandali vs Reino Unido, 1985, parr. 67). El
problema reside en las consecuencias que derivan de la ampliacion de dicho margen de

apreciacion estatal.

Ahora bien, en un primer momento, el TEDH creo6 el criterio de la “mejor posicion
nacional” para explicar que muchas veces las mismas autoridades nacionales se
encontraban en una mejor posicion para resolver debido a su contacto directo con el
asunto en cuestion (Caso Irlanda vs Reino Unido, 1978, parr. 2). Después, asentod el
margen de apreciacion en el principio de subsidiariedad, pues dicha corte ostenta un
caracter subsidiario con respecto a los sistemas estatales de proteccion de derechos
humanos (Caso Handyside vs Reino Unido, 1976, parr. 6). Como puede inferirse de lo
sefialado, la propia jurisprudencia del tribunal ha desarrollado los fundamentos que
justifican la aplicacion del margen de apreciacion estatal en consonancia con la materia
del caso. Lamentablemente, ello no resuelve el problema porque sus fallos no son
uniformes y no responden, necesariamente, a un mismo criterio, aunque versen sobre el

mismo asunto.

En relacion a la gestacion por sustitucion, especificamente, a la negativa de filiacion en
los supuestos de gestacion por sustitucion celebrados en el extranjero, el TEDH ha
justificado la ampliacion del margen de apreciacion estatal en razon de la falta de
consenso sobre la materia en los diferentes Estados miembros. Entonces, para determinar
el alcance de dicho margen, el analisis debe centrarse en la legislacion de los Estados

parte del Consejo de Europa respecto a la gestacion por sustitucion. No obstante, “no
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queda claro qué debe entenderse por “consenso”, si es unanimidad o mayoria, o en qué
se basa dicha corte para determinar si hay convergencia o disparidad” (Clérico, 2020, p.

61).

Cabe mencionar que diversos autores como Cayon de las Cuevas sostienen que “los
derechos reproductivos han sido reconocidos como derechos humanos en diferentes
declaraciones y tratados internacionales, por ello, en tanto derechos humanos, los
derechos reproductivos tienen caracter universal” (Cayon de las Cuevas, 2017, p. 51).
Dicho argumento resulta muy importante porque el TEDH se excusa en la falta de
consenso sobre esta materia para ampliar el margen de apreciacion nacional cuando en
realidad pareciera que la universalidad de los derechos reproductivos implica, justamente,

no considerar la normativa nacional de cada Estado.

En ese contexto, es fundamental comprender que el margen de apreciacion con el que
cuentan los Estados no puede ser analizado de la misma manera en todos los supuestos,
pues para ello primero debe delimitarse si el asunto sometido a dicho tribunal versa sobre
una materia sobre la que no hay concordancia en las distintas legislaciones europeas. Asi,
para esta corte el margen de apreciacion del que gozan los miembros del Consejo de
Europa debe atender a las circunstancias de cada caso y considerar, por ejemplo, si la
medida restrictiva del derecho en cuestion afecta a una faceta verdaderamente relevante
para la existencia o la identidad de la persona (Caso Goodwin vs Reino Unido, 2002, parr.

90).

Como se puede advertir, el TEDH ha comprendido que cuando un caso presenta
cuestiones morales o éticas delicadas, el margen de apreciacion del que gozan los Estados
sera mas amplio (Caso Evans vs Reino Unido, 2011, parr. 77). De los casos mas recientes,
“las controversias derivadas de la determinacion de la filiacién en casos de gestacion por
sustitucion son una de las mejores muestras de esta falta de consenso y sus efectos en la

extension del margen de apreciacion nacional” (Carmona y Redondo, 2020).

En ese sentido, en la Opinion Consultiva de 10 de abril de 2019, la corte de Estrasburgo
declaré que los Estados del Consejo de Europa no tienen un tratamiento uniforme respecto
a la regulacion de la gestacion por sustitucion, siendo que “solo nueve Estados gozan de

una regulacion permisiva en la materia, diez Estados tienen un régimen de tolerancia, y
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veinticinco un régimen prohibitivo” (Redondo, 2020, p. 19). Esta ausencia de consenso
posibilité que dicho tribunal comprendiera que el margen de apreciacion nacional debia
ser extenso a la hora de reconocer las relaciones paterno-filiales con los demandantes

(Caso Menesson y Labasse vs Francia, 2014, parr. 79 y Caso Paradiso y Campanelli vs

Italia, 2017, parr. 184).

Por ejemplo, en S.H. y otros vs Austria, el TEDH estableci6 que cuando un Estado
prohibe el acceso a las TRA, dicha decision esta dentro de su margen de apreciacion
porque definitivamente es una materia delicada que involucra temas sensibles y sobre las
que cada Estado construye un criterio propio, por ende, sera mas sencillo que el Estado
demandado persuada a la corte de la importancia y suficiencia de sus motivos para haber
actuado de un modo en concreto. Sin embargo, a pesar de esta relevancia y del amplio
margen concedido a los miembros del Consejo de Europa, la corte, igualmente,
comprendi6 que las consideraciones morales y éticas no son suficientes por si mismas
para establecer que las decisiones de un Estado respetan el articulo 8 del convenio, pues
deben considerarse todos los intereses legitimos involucrados (Caso SH y otros vs

Austria, 2011, parr. 97).

Igualmente, en los casos Labassee y Mennesson vs Francia, la corte reiterd que no habia
acuerdo en la materia, lo que suponia reconocer un extenso margen de apreciacion
nacional al gobierno francés (Caso Mennesson y Labassee vs Francia, 2014, parr. 100-
101). Esto porque la gestacion por sustitucion es un tema sumamente controvertido y cada
Estado parte del CEDH se reserva la facultad de legislarla o no, dependiendo de sus

propios intereses y/o concepciones.

Por otro lado, en estos casos también estan involucrados los derechos del nifio, aunque
expresamente no sean sujetos de proteccion por el CEDH. Es por esa razéon que este
tribunal suele acudir a la Convencion de los Derechos del Nifio (CDN), de forma
complementaria, con el objetivo de precisar los derechos que amparan a los nifios. De la
misma manera, la Comision Interamericana de Derechos Humanos (CIDH) se asiste de
la CDN. Como consecuencia, las dos cortes regionales suelen tener apreciaciones

similares respecto de los derecho del nifio (Young, 2015, p. 300).
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En ese marco, aunque el nifio no forme parte del proceso en el caso Paradiso y
Campanelli, dadas las consecuencias de la injerencia en su vida privada, el TEDH esté
obligado a considerar que el Estado italiano superd su margen de apreciacion porque el
interés superior del nifio debe prevalecer (Farnos, 2016, p. 103 - 104). La razén es que en
una situacion como la descrita, el margen de apreciacion se reduce, pues esta en juego un
aspecto fundamental de la identidad de la persona (Caso Labasse vs Francia, 2014, parr.
25). Ello, porque el nifio habia configurado su identidad en el seno de los Paradiso-
Campanelli y alejarlo resultd ser una injerencia no solo injustificada, sino también
desproporcional e innecesaria.
Como apunta Durén respecto de este asunto:
El alto Tribunal ha considerado que el interés superior del menor es un concepto que
debe plasmarse de forma indubitada en el establecimiento de la filiacion, haciendo
posible desde el nacimiento del nifio que su filiacidon quede acreditada, sin que ello
pueda verse afectado por el diferente tratamiento normativo sobre la gestacion por
sustitucion que pueda haber en el pais en que residen los padres intencionales y donde

residira el propio menor (Duran, 2014, p. 280).

En atencion a lo expuesto, debe concluirse que la segunda sentencia del caso Paradiso y
Campanelli reafirma la criticable tendencia que ha asumido el TEDH de ensanchar cada
vez mas el margen de apreciacion que le brinda a los Estados partes del Convenio de

Roma.

Cabe sefialar que el margen de apreciacion estatal fue plasmado por primera vez en el
preambulo del Protocolo n° 15 del CEDH: “Las Altas Partes Contratantes, de acuerdo con
el principio de subsidiariedad, tienen la responsabilidad primordial de proporcionar los
derechos y libertades definidos en el presente Convenio y sus Protocolos, y, al hacerlo,
disponen de un margen de apreciacion, sujeto a la jurisdiccion de control del Tribunal
Europeo de Derechos Humanos establecido en la presente Convencion” (Protocolo n® 15

del CEDH, 2013).
Aunque este Protocolo atin no entra en vigor, desde ya impone una responsabilidad tanto

para los Estados miembros como para este tribunal. Dicha situacion se genera porque si

bien se les otorga mas facultades a los Estados Parte, también es cierto de que estos deben
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vigilar adecuadamente el cumplimiento del CEDH. Ademas, este tribunal debe realizar

un analisis mas riguroso sobre el papel que cumplen los Estados respecto a dicha labor.

Sin embargo, en el presente caso, dicho margen tendria que haberse reducido en razon de
que estan en juego elementos fundamentales de los derechos protegidos, tales como el
interés superior del nifio y la vida privada del menor (Gonzéles, 2020, p. 218). Sobre todo,
si se considera que, en reiterada jurisprudencia, el TEDH ha expresado que el CEDH es
un “instrumento vivo” (Caso Tyrer vs Reino Unido, 1978, parr. 31) que ampara derechos
reales y no ilusorios, por ende, debe considerar la evolucion de ciertas concepciones,
como las familias, que han sido entendidas de forma tradicional, pero que en la actualidad
han mutado, por ello convenios como este deben adaptarse a dichos cambios por medio

de disposiciones como las del articulo 8 que fueron planeadas para este fin.

En consonancia con esta ultima afirmacion, Carrillo Salcedo, antiguo magistrado del
TEDH, manifest6 su posicion en relacion al enfoque evolutivo que deberia tener el
CEDH:
Se trata de un tratado internacional de proteccion de derechos humanos y, por tanto, el
TEDH debe asegurarse de la proteccion real y efectiva, no ilusoria, de los mismos,
tomando en consideracion las condiciones de vida actuales y nuevos modos en los que
el disfrute de dichos derechos puede ser impedido, aun cuando no estuvieran previstos

originariamente (Garcia, 2018, pp. 107 - 108).

Ciertamente, una interpretacion evolutiva implicaria una mejor proteccion del derecho en
juego, pues adaptaria el convenio a las necesidades de los sujetos protegidos por este,
sobre todo, ‘““si se conjuga con la aplicacion de la regla de interpretacion pro persona, en
la que debe escogerse la opcidn mas beneficiosa para la tutela de los derechos protegidos,
de acuerdo al principio de la norma mas favorable al ser humano” (Clérico, 2020, p. 64).
De haber utilizado esta vision en el presente caso, se hubiera analizado con mayor
detenimiento el articulo 8 del CEDH, lo cual hubiera derivado en una mayor proteccion

a la familia Paradiso-Campanelli.

3.3 INEXISTENCIA DEL VINCULO FAMILIAR SEGUN EL TEDH
El TEDH, mediante sus construcciones jurisprudenciales, ha determinado que la

existencia o inexistencia de “vida familiar” es basicamente una cuestion factica que
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dependera de la existencia real de estrechos lazos personales (Caso Marckx vs Bélgica,
1979, parr. 31y Caso K. y T . vs Finlandia, 2001, parr. 150). En ese mismo sentido, la
nocion de "familia", de acuerdo al articulo 8, se refiere a las relaciones matrimoniales,
pero también a otros "lazos familiares" de facto en los que las partes viven juntas fuera
del matrimonio o cuando otros factores demuestran que la relacion tuvo suficiente
constancia (Caso Kroon y otros vs Paises Bajos, 1994, parr. 30; Caso Johnston y otros vs
Irlanda, 1986, parr. 55; Caso Keegan vs Irlanda, 1994, parr. 44;y Caso X, Yy Z vs Reino
Unido, 1997, parr. 36).

De la misma manera, esta corte ha dejado claro que el articulo 8 no garantiza el derecho
a formar una familia o a adoptar (Caso EB vs Francia, 2008, parr. 41). Esto porque
presupone la existencia de una familia o, por lo menos, de una relacion potencial, aunque,
posteriormente, se demuestre que no ha tenido una base biologica (Caso Nazarenko vs
Rusia, 2015, parr. 58). Al respecto, cabe anadir que esta disposicion si tutela a una familia
cuando se ha constituido de forma valida para que sea respetada por los Estados,
incluyendo con ello la vida privada que se establece con el desarrollo del vinculo familiar.
En el caso de la gestacion por sustitucion tutela, especialmente, los derechos del menor
en un Estado de destino, donde acabara desarrollando este vinculo familiar con sus padres
comitentes y donde puede no llegar a ser reconocido como hijo de los comitentes (Ruiz,

2019, pp. 785-786).

De acuerdo a Anna Ruiz, entonces, este tribunal protege a las familias que se han
constituido de forma “valida”; sin embargo, este término es bastante subjetivo, pues el
problema radica en definir qué se entiende por “familia valida” para el TEDH. Si
enmarcamos este concepto en el presente caso pareciera que dicha corte concluy6 que la
familia Paradiso-Campanelli no fue constituida de forma “valida” porque el matrimonio

recurri6 a una TRA que se encontraba prohibida en Italia.

Ahora bien, en la primera sentencia del caso Paradiso y Campanelli, los jueces
determinaron que los, aproximadamente, ocho meses de convivencia entre los
demandantes y el menor fueron suficientes para comprender que se habia constituido una
familia de facto:

En este sentido, se observa que los solicitantes habian compartido con el nifio las

primeras etapas importantes de su corta vida (...). Aunque ese periodo fue en si mismo
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relativamente corto, el Tribunal considera que los demandantes habian actuado como
padres del nifio y concluye que existia una vida familiar de facto entre los demandantes
y el nifio. De ello se desprende que el articulo 8 del Convenio es aplicable al presente

caso (Caso Paradiso y Campanelli vs Italia, 2015, parr. 69).

En cambio, en la sentencia de la Gran Sala, el TEDH revocé su primer fallo y declar6 que
Italia no vulnerd el articulo 8 del CEDH por las siguientes razones:
Teniendo en cuenta los factores anteriores, a saber, la ausencia de vinculo biologico
entre el nifio y los futuros padres, la corta duracion de la relacion con el nifio y la
incertidumbre de los vinculos desde una perspectiva legal, y a pesar de la existencia
de un proyecto parental y la calidad de los vinculos afectivos, la Corte considera que
no se han cumplido las condiciones que le permitieron concluir que existia una vida

familiar de facto (Caso Paradiso y Campanelli vs Italia, 2017, parr. 157).

De la lectura de este ultimo fragmento de la sentencia, se deduce que dicho tribunal,
finalmente, decretd que no existia vida familiar entre los demandantes y el menor, lo cual
merece ser criticado. En primer lugar, dicha afirmacion resulta contradictoria porque en
los casos Mennesson y Labassee, el TEDH dictaminé que el desarrollo de la vida familiar
de ambas parejas de esposos no se habia visto perjudicado en tanto que las dos familias
convivian hace mas de diez afios en territorio francés sin ninguna interferencia. Fue ese
el motivo por el cual esta corte considerdo que no se habia vulnerado su vida privada y
familiar:

El TEDH no considera que se haya violado el derecho al respeto a la vida familiar de

los padres intencionales, dado que, en ambos casos, habian podido vivir como familia,

aunque juridicamente no se les hubiera reconocido el vinculo legal de filiacion entre

ellos y sus hijos (Duran, 2014, p. 282).

En el caso Paradiso y Campanelli, por el contrario, la separacion del menor fue una clara
injerencia en su vida familiar que impidio la convivencia, por esa razon, el TEDH debid
declarar que las autoridades italianas vulneraron la vida privada y familiar del
matrimonio. Desde mi punto de vista, no existe un motivo que justifique la diferencia de
trato por parte del tribunal, salvo que en realidad la ausencia del vinculo biologico sea el

factor que marque la diferencia, aunque no lo admita directamente.
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Si bien es cierto el caso Paradiso y Campanelli difiere de sus predecesores por la ausencia
del vinculo genético entre el menor y los esposos, este factor no deberia tener la
importancia que el tribunal le da, atendiendo a que ya ha establecido que dicha relacion
no es la tinica que puede formar una familia. La idea no es ignorar la ausencia de vinculos
biologicos, pero la realidad muestra que una familia ya no se constituye solo por la

genética.

Pareciera que el TEDH hubiera cambiado de parecer sobre lo que significa “vinculo
familiar” porque es evidente la contradiccion existente entre la primera y la segunda
sentencia del caso Paradiso y Campanelli con respecto a ello. Lo preocupante es que el
cambio de parecer responde a una vision formal, y hasta rigida, de lo que verdaderamente
es un “vinculo familiar”. Causa asombro, ademas, que dicho tribunal se aleje de la linea
jurisprudencial que habia establecido en relacion con ese tema, la cual se caracterizaba

por la ampliacion progresiva de la proteccion que le brinda a las familias.

También es importante enfocarse en que la misma corte, en su segunda sentencia, hace
referencia a los vinculos personales genuinos: “La Corte acepta, en determinadas
situaciones, la existencia de una vida familiar de facto entre un adulto y un nifio en
ausencia de vinculos biologicos o vinculo legal reconocido, siempre que existan vinculos

personales genuinos” (Caso Paradiso y Campanelli vs Italia, 2017, parr. 148).

Dichos vinculos pueden entenderse de acuerdo a diversos factores, segin el propio
tribunal. Por ejemplo, en el caso Moretti y Benedetti vs Italia, esta corte afirmé que existio
vida familiar de facto entre un matrimonio y una nifia que habia sido acogida en su hogar,
después de diecinueve meses de convivencia, hasta que los tribunales italianos la dieron
en adopcion a otra familia. Indudablemente, en este caso se habian formado vinculos
personales genuinos independientemente del tiempo que durd la convivencia (Caso

Moretti y Benedetti vs Italia, 2010, parr. 48).

Para los jueces de la Gran Sala del TEDH, los demandantes y el menor no formaron
vinculos personales genuinos, en parte, por la corta duracion de convivencia; sin embargo,
esta no deberia ser una razon en el cual dicho tribunal se apoye para sustentar su fallo
debido a dos motivos. El primero es que la interrupcion de dicha convivencia fue

ocasionada por las autoridades italianas, quienes en un primer momento habian

34



reconocido tacitamente a los esposos Paradiso-Campanelli como los padres de dicho nifio,
pues solicitaron la suspension de la patria potestad del matrimonio, lo cual supone que
reconocian que ambos ejercian la patria potestad respecto del menor. Asimismo, la
decision de apartar al nifio y prohibir todo contacto con los demandantes fue lo que puso
fin al vinculo que se habia formado durante todo el tiempo que compartieron como
familia. Lo mas probable es que el nifio haya formado nuevos vinculos con la familia que

lo adopto finalmente.

En segundo lugar, pese a lo mencionado, considero que no existe un tiempo determinado
para que se genere un vinculo personal genuino, dado que una relacion de tal naturaleza
requiere de tiempo de calidad, lo cual fue considerado también en la segunda sentencia
del caso:
Es necesario considerar la calidad de los vinculos, el papel desempefiado por los
demandantes frente al nifio y la duracion de la convivencia entre ellos y el nifio. El
Tribunal considera que los demandantes habian desarrollado un proyecto parental y
habian asumido su papel de padres frente al nino (Caso Paradiso y Campanelli vs

Italia, 2017, pérr. 149).

En esa linea, establecer una duracion minima de convivencia necesaria para constituir la
vida familiar de facto seria inapropiado porque esta involucra muchas aristas que deben
ser consideradas, entre ellas, compartir el dia a dia, asumir obligaciones de cuidado y
brindar afecto. De por si, los casi ochos meses que compartieron los Paradiso-Campanelli
con el menor estuvieron rodeados de todo ello y asi lo demuestra el informe psicologico
que se le practic6 al nifio. Debe afiadirse también que la paternidad es un rol que se asume
desde el primer dia de vida de un hijo y que no puede afirmarse la inexistencia de vida
familiar en funcidn del tiempo. Por ejemplo, seria irracional asumir que no existié vida
familiar de facto en los casos en los que la convivencia dur6é poco tiempo, por alguna
razon ajena a los padres, como cuando el recién nacido fallece después de algunos meses

de vida.

Igualmente, debe recordarse que el propio tribunal cit6 el caso D. y otros vs Bélgica, pues
en este la convivencia con el menor implicado duré solamente dos meses; sin embargo,
dicha corte sostuvo que si hubo vida familiar, amparandose nuevamente en el vinculo

biologico que estaba de por medio (Caso D. y otros vs Bélgica, 2014, parr. 49).
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Los fundamentos mencionados, entonces, demuestran que entre los demandantes y el
menor si existian lazos familiares de facto y que la falta de proteccion que el TEDH le
otorgd a la familia Paradiso-Campanelli, debido a que no encontr6 indicio de vida
familiar, fue arbitraria. Esto porque la linea jurisprudencial del TEDH ya habia
establecido que los vinculos biologicos no deberian considerarse como los unicos que
crean familias; sin embargo, este tribunal decidid hacer una regresion en cuanto a dicho
criterio. Este andlisis, definitivamente, es perjudicial en tanto deja un precedente que

podré ser nuevamente utilizado ante algiin caso en el que se presenten hechos similares.

Igualmente fue discriminatoria porque se baso en la falta de relacion biologica entre, al
menos, uno de los comitentes y el menor, lo cual vulnera el articulo 14 del CEDH
(prohibicion de discriminacion). Al respecto, cabe recordar lo siguiente:
No es posible discriminar a las personas que constituyen una familia debido a la
formacion del vinculo (matrimonio, adopcidn o por técnicas de fecundacion in vitro y
gestacion por sustitucion) ya que esto iria en contra del articulo 14 del CEDH
(prohibicion de discriminacion), configurdndose una discriminacion (Young, 2015, p.

304).

Por ejemplo, en el caso Pla and Puncernau vs. Andorra, se discrimind a un nifo respecto
de la herencia que le correspondia porque no habia nacido en un matrimonio “validamente
constituido” bajo la forma candnica (Caso Pla and Puncernau vs. Andorra, 2004).
Nuevamente, es dificil interpretar qué entiende el TEDH por “validamente constituido”,
pero al parecer, en este caso, se refiere a las cuestiones formales de la institucion del
matrimonio religioso. En el caso que estd siendo analizado en este informe, por el
contrario, la discriminacion tuvo como principal motivo a la formacioén del vinculo, es
decir, a la gestacion por sustitucion. De la misma manera, puede entenderse como
discriminatorio ofrecer un trato desigual debido a la ausencia de vinculos bioldgicos de

por medio.

4. CONCLUSIONES
El caso Paradiso y Campanelli refleja una tendencia muy marcada que el TEDH ha
asumido respecto al margen de apreciacion estatal que le brinda a los Estados parte del

Consejo de Europa. Lamentablemente, este tribunal cada vez se orienta mas a la
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ampliacion de dicho margen y esta situacion deja en completa desproteccion a las familias
que nacen como consecuencia de haber acudido a la gestacion por sustituciéon para

procrear.

Es preocupante que el estandar jurisprudencial, que esta corte esta construyendo,
considere de tal forma a las legislaciones nacionales que incluso llegue a ignorar las
violaciones de derechos humanos contemplados en el CEDH, como ha sucedido en el
presente caso. Esto pese a que la doctrina del margen de apreciacion estatal no es ilimitada
y debe estar sujeta a los aspectos medulares de los derechos en cuestion.

Por otro lado, un tribunal como el TEDH no deberia autolimitarse en funcion de la materia
que esta analizando, dado que su rol consiste en adaptarse a las situaciones que surgen,
aunque sean imprevistas y fragmenten concepciones cldsicas que parecian inmutables en

su momento, pero hoy ya no lo son.

En ese marco, la separacion del menor del seno familiar construido por el matrimonio
Paradiso-Campanelli fue una medida injustificada, innecesaria y desproporcionada en
tanto que debid ser la Gltima opcidon a considerar en el supuesto de que el bienestar del

menor se encontrara en peligro, situacion que fue completamente contraria a la realidad.

De la misma manera, es reprochable que el TEDH haya afirmado que no existi6 vida
familiar de facto entre los demandantes y el menor, basandose en la duracion de la
convivencia, pero, sobre todo, en la ausencia del vinculo bioloégico con alguno de los

padres intencionales.

Como conclusion, la gestacion por sustitucion ha trastocado el concepto de “familia” vy,
por ende, al Derecho solo le queda adecuarse a los nuevos parametros en los que se
circunscribe esta institucidon para cumplir con su proposito principal: proteger al ser
humano. De lo contrario, el caso Paradiso y Campanelli sera solo el primero de todos los
casos en los que se vulnerara el derecho al respeto a la vida privada y familiar de las
familias que acuden a esta TRA porque es la Ginica opcion que les permitira convertirse

en padres.
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5. RECOMENDACIONES

La segunda sentencia del caso Paradiso y Campanelli ha involucionado el estandar que el
TEDH habia establecido respecto a la gestacion por sustitucion porque dicho tribunal
declar6 que si hubo una injerencia por parte de las autoridades italianas en la vida del
matrimonio; sin embargo, no podia permitirse legalizar, de alguna manera, una TRA que
se encontraba prohibida en Italia, por ello, finalmente determin6 que el gobierno italiano

no vulnerd el articulo 8 del CEDH.

Por mi parte, la principal recomendacion que este informe puede aportar a la materia se
centra en retornar a la linea jurisprudencial que esta corte habia establecido en los casos
Menesson y Labassee (2014) y, que luego, fue reafirmada en Foulon y Bouvet (2016) y
Laborie (2017). Esta misma linea jurisprudencial se plasm6 también en la primera
sentencia del caso Paradiso y Campanelli, pues estaba orientada en la ampliacion
progresiva de la proteccion a las familias que habian acudido a la gestacion por

sustitucion.

Para dicho fin, sera imprescindible que el TEDH reduzca considerablemente el amplio
margen estatal que le ha otorgado a los Estados parte, amparandose en la falta de consenso
sobre la materia o en que se trata de cuestiones morales sensibles, pues suele hacerlo con
la intencion de no declarar la responsabilidad internacional del Estado infractor. Como
consecuencia de esta reduccion, dicho margen podria humanizarse, lo cual, desde mi

apreciacion, es lo que le falta a esta institucion.

En esa linea, Anne Peters sefala lo siguiente:
El estatus normativo de la soberania se deriva de la humanidad, es decir, del principio
juridico segun el cual los derechos, intereses, necesidades y la seguridad humana deben
ser protegidos y promovidos. Este estatus normativo también es el telos del sistema

juridico internacional (Peters, 2009, pp. 513-544).

Como se desprende de esta afirmacion, aunque la soberania hoy en dia es un concepto
vital para el Derecho Internacional, debe ser entendida en su forma humanizada, lo cual
conlleva responsabilidad con el objetivo de tutelar adecuadamente los derechos humanos

fundamentales. Tal como esta autora hace referencia: “El proceso continuo de humanizar
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la soberania es la piedra angular de la transformacién actual del Derecho internacional en

un sistema centrado en los individuos” (Peters, 2015, pp. 116-117).

Por otro lado, es importante mencionar que tanto el TEDH como la Corte IDH han
admitido que el Convenio de Roma y el Pacto de San José, respectivamente, deben ser
interpretados de forma evolutiva, por ello, deben considerar los desarrollos sociales
experimentados por el Derecho Internacional de los Derechos Humanos, pues ambos

tratados constituyen instrumentos vivos (Pascual, 2014, p. 126).

Sin embargo, desde mi apreciacion, el TEDH no estd cumpliendo cabalmente con esta
responsabilidad, dado que, aunque cuenta con un amplio contenido jurisprudencial en
relacion con la gestacion por sustitucion, no protege como deberia a las familias que

logran acceder a esta técnica.

En ese sentido, deberia tener un rol mucho mas comprometido como lo ha demostrado la
Corte IDH. Asi lo afirmd, su ex presidente, Eduardo Ferrer Mac-Gregor - Poisot, en la
inauguracion del afio judicial interamericano del 2018, pues recalcd que la funcion de un
tribunal internacional ‘‘es dar respuestas concretas para afrontar los retos y problematicas
que se presentan, siempre teniendo en cuenta la dignidad humana’’(Corte IDH, 2018, p.

7).

En la misma conferencia, el Dr. Antonio Augusto Cangado Trindade, Juez de la Corte
Internacional de Justicia y Expresidente de la Corte IDH, recalcé la relevancia de ubicar
a la persona humana como principal referente en toda accion juridica internacional. Ello
con la mision de obtener justicia y de brindar proteccion a los afectados mediante el
principio de humanidad. Derecho Yy justicia, por tanto, deben ser entendidos como dos
conceptos indisolubles que permiten tutelar, de forma conjunta, a la persona humana

(Cangado Trindade, 2010, pp. 17-95).
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In the case of Paradiso and Campanelli v. Italy,
The European Court of Human Rights, sitting as a Grand Chamber
composed of:
Luis Lopez Guerra, President,
Guido Raimondi,
Mirjana Lazarova Trajkovska,
Angelika NuB3berger,
Vincent A. De Gaetano,
Khanlar Hajiyev,
Ledi Bianku,
Julia Laffranque,
Paulo Pinto de Albuquerque,
André Potocki,
Paul Lemmens,
Helena Jaderblom,
Krzystof Wojtyczek,
Valeriu Gritco,
Dmitry Dedov,
Yonko Grozev,
Siofra O’Leary, judges,
and Roderick Liddell, Registrar,
Having deliberated in private on 9 December 2015 and 2 November
2016,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 25358/12) against the Italian
Republic lodged with the Court under Article 34 of the Convention for the
Protection of Human Rights and Fundamental Freedoms (“the Convention”)
by two Italian nationals, Mrs Donatina Paradiso andMr Giovanni
Campanelli (“the applicants™), on 27 April 2012.

2. The applicants were represented by Mr P. Spinosi, a lawyer practising
in Paris. The Italian Government (“the Government”) were represented by
their co-Agent, Mrs P. Accardo.

3. The applicants alleged, in particular, that the measures taken by the
national authorities in respect of the child T.C. were incompatible with their
right to private and family life, as protected by Article 8 of the Convention.

4. The application was allocated to the Second Section of the Court (Rule
52 § 1 of the Rules of Court). On 27 January 2015, a Chamber of that Section
composed of Isil Karakas, President, Guido Raimondi, Andras Saj6,Nebojsa
Vucini¢, Helen Keller, Egidijus Kiiris and Robert Spano, judges,
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and also of Stanley Naismith, Section Registrar, declared the application
admissible regarding the complaint raised by the applicants on their own
behalf under Article 8 of the Convention concerning the measures taken in
respect of the child and the remainder of the application inadmissible, and
held, by five votes to two, that there had been a violation of Article 8. The
joint partly dissenting opinion of Judges Raimondi and Spano was annexed
to the judgment. On 27 April 2015 the Government requested that the case be
referred to the Grand Chamber under Article 43 of the Convention. Onl
June 2015 the panel of the Grand Chamber granted that request.

5. The composition of the Grand Chamber was decided in accordance
with Article 26 §§ 4 and 5 of the Convention and Rule 24.

6. The applicants and the Government each filed further written
observations (Rule 59 § 1).

7. A hearing took place in public in the Human Rights Building,
Strasbourg, on 9 December 2015 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government
Ms P. Accardo, Co-Agent,
Ms M.L. Aversano, Office of the Government Agent,
Ms A. Morresi, Ministry of Health,
Ms G. Palmieri, lawyer,

Mr G. D’Agostino, Ministry of Justice, Advisers;
(b) for the applicants

Mr P. Spinosi, lawyer, Counsel,

Mr Y. Pelosi, lawyer,

Mr N. Hervieu, lawyer, Advisers.

The Court heard addresses by Mr Spinosi, Ms Aversano, Ms Motresi and
Ms Palmieri and also their replies to questions from judges.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

8. The applicants — a married couple — were born in 1967 and 1955
respectively and live in Colletorto.
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A. The child’s arrival in Italy

9. After trying to have a child and having unsuccessfully resorted to
medically assisted reproduction techniques, the applicants put themselves
forward as adoptive parents.

10. On 7 December 2006 the applicants obtained official authorisation
from the Campobasso Minors Court to adopt a foreign child within the
meaning of Law no. 184 of 1983, entitled “The Child’s Right to a Family”
(hereafter, “the Adoption Act”), subject to the condition that the child’s age
was to be compatible with the limits foreseen by the Act (see paragraph 63
below). The applicants state that they waited in vain for a child who was
eligible for adoption.

11. They subsequently decided to try resorting to assisted reproduction
techniques again and to a surrogate mother in Russia. To that end, they
contacted a Moscow-based clinic. The first applicant stated that she travelled
to Moscow, transporting from Italy the second applicant’s seminal fluid, duly
conserved, which she handed in at the clinic.

A surrogate mother was found and the applicants entered into a gestational
surrogacy agreement with the company Rosjurconsulting. Aftera successful
in vitro fertilisation on 19 May 2010, two embryos were implanted in the
surrogate mother’s womb on 19 June 2010.

12. On 16 February 2011 the Russian clinic certified that the second
applicant’s seminal fluid had been used for the embryos to be implanted in
the surrogate mother’s womb.

13. The first applicant travelled to Moscow on 26 February 2011, the
clinic having indicated that the child was due to be born at the end of the
month.

14. The child was born in Moscow on 27 February 201 1. On the same day
the surrogate mother gave her written consent to the child being registered as
the applicants’ son. Her written declaration, bearing the same date and read
aloud at the hospital in the presence of her doctor, the chief physician and the
head of the hospital department, is worded as follows (English translation of
the original Russian version):

“I, the undersigned... have given birth to a boy in the ... maternity hospital in Moscow.
The child’s parents are an Italian married couple, Giovanni Campanelli, born on ...
and Donatina Paradiso, born on. , who expressed in writing their wish to
have their embryos implanted in my womb.

On the basis of the foregoing and in accordance with section 16(5) of the Federal Law
on Civil Status and Article 51(4) of the Family Code, I hereby give my consent for the
above couple to be entered in the birth record and the birth certificate asparents
of the child to whom I have given birth. ”

15. In the days following the child’s birth, the first applicant moved with
him into a flat in Moscow, rented by her in advance. The second applicant,
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who had remained in Italy, was able to communicate with her regularly via
internet.

16. On 10 March 2011 the applicants were registered as the new-born
baby’s parents by the Registry Office in Moscow. The Russian birth
certificate, which indicated that the applicants were the child’s parents, was
certified in accordance with the provisions of the Hague Convention of
5 October 1961 Abolishing the Requirement of Legalisation for Foreign
Public Documents.

17. On 29 April 2011 the first applicant went to the Italian Consulate in
Moscow, with the birth certificate, in order to obtain the documents that
would enable her to return to Italy with the child. The Italian Consulate issued
the documents enabling the child to leave for Italy with the first applicant.

18. On 30 April 2011 the first applicant and the child arrived in Italy.

19. In a note of 2 May 2011 — which was not filed in the proceedings
before the Court — the Italian Consulate in Moscow informed the Campobasso
Minors Court, the Ministry of Foreign Affairs and the Colletorto Prefecture
and Municipality that the paperwork in respect of the child’s birth contained
false information.

20. A few days later the second applicant contacted the Colletorto
municipality, requesting that the birth certificate be registered.

B. The reaction of the Italian authorities

21. On 5 May 2011 the prosecutor’s office opened criminal proceedings
against the applicants, who were suspected of “misrepresentation of civil
status” within the meaning of Article 567 of the Criminal Code, of “use of
falsified documents” within the meaning of Article 489 of the Criminal
Code and of the offence set out in section 72 of the Adoption Act, since
they had brought the child to Italy in breach of the procedure provided for
by the provisions on international adoption contained therein (see paragraph
67 below).

22. In parallel, on 5 May 2011, the Public Prosecutor’s Office at the
Campobasso Minors Court requested the opening of proceedings to make the
child available for adoption, since he was to be considered as being in a state
of abandonment for the purposes of the law. On the same date the Minors
Court appointed a guardian ad litem (curatore speciale) and opened
proceedings to make the child available for adoption.

23. On 16 May 2011 the Minors Court placed the child under
guardianship at the request of the Public Prosecutor. The child’s guardian
asked the court to suspend the applicants’ parental responsibility, in
application of section 10 § 3 of the Adoption Act.

24. The applicants challenged the measures in respect of the child.
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25. Following a request of the Minors Court on 10 May 2011, the
applicants were visited by a team of social workers on 12 May 2011. Their
report, dated 18 May 2011, indicated that the applicants were viewed
positively and respected by their fellow citizens, and that they had a
comfortable income and lived in a nice house. According to the report, the
child was in excellent health and his well-being was self-evident, since he
was being cared for by the applicants to the highest standards.

26. On 25 May 2011 the first applicant, assisted by her lawyer, was
questioned by the Larino carabinieri. She stated that she had travelled to
Russia alone in September 2008, transporting her husband’s seminal fluid.
She stated that she entered into a contract with the company Rosjurconsulting,
which had undertaken to find a surrogate mother willing to be implanted with
genetic material from the first applicant and her husband through the
Vitanova Clinic in Moscow. The applicant explained that this practice was
perfectly legal in Russia and had made it possible for her to obtain a birth
certificate which identified the applicants as parents. In June or July 2010 the
first applicant had been contacted by the Russian company, which informed
her that a surrogate mother had been found, and she had given her consent to
the medical procedure.

27. On 27 June 2011 the applicants were heard by the Minors Court. The
first applicant stated that, after eight unsuccessful attempts at in vitro
fertilisation, which had endangered her health, she had resorted to the Russian
clinic, since it was possible in that country to use ova from a donor, which
were subsequently implanted in the surrogate mother.

28. On 7 July 2011 the court ordered that DNA testing be carried out in
order to establish whether the second applicant was the child’s biological
father.

29. On 11 July 2011 the Ministry of the Interior asked the Registry Office
to refuse to enter the particulars of the birth certificate in the civil-status
register.

30. On 1 August 2011 the second applicant and the child underwent DNA
testing. The result of these tests showed that there was no genetic link between
them.

31. Following the outcome of these tests, the applicants sought an
explanation from the Russian clinic. Months later, in a letter of 20 March
2012, the clinic’s management informed them that it had been surprised by
the results of the DNA test. It stated that there had been an internal inquiry,
since an error had clearly occurred, but it had proved impossible to identify
the individual responsible for the error, given that there had been dismissals
and recruitment of other staff in the meantime.

32. On 4 August 2011 the Registry Office of the Colletorto Municipality
refused to register the Russian birth certificate. The applicants lodged an
appeal with the Larino Court against this refusal. The subsequentproceedings
are set out in paragraphs 46-48 below.
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33. The Public Prosecutor asked the Larino Court to give the child a new
identity and to issue a new birth certificate.

C. The subsequent proceedings before the minors courts

1. The decision of the Minors Court of 20 October 2011

34. As part of the proceedings to make the child available for adoption
which were then pending before the Minors Court (see paragraph 22 above),
the applicants asked a psychologist, Dr 1., to prepare a report on the child’s
well-being. The report drawn up by Dr L. on 22 September 2011, after four
meetings with the child, indicates that the applicants — who were attentive to
the child’s needs — had developed a deep emotional bond with him. The report
indicated that the grandparents and other family members also surrounded the
child with affection, and that he was healthy, lively and responsive. Dr I.
concluded that the applicants were suitable parents for the child, both from a
psychological perspective and in terms of their ability to educate him and
bring him up. She added that possible removal measures would have
devastating consequences for the child, explaining that he would go through
a depressive phase on account of a sense of abandonment and the loss of the
key persons in his life. In her opinion, this could lead to somatic symptoms
and compromise the child’s psycho-physical development, and, in the long
term, symptoms of psychotic pathology couldemerge.

35. The applicants asked for the child to be placed with them, with a view
to adopting him if necessary.

36. By an immediately enforceable decision of 20 October 2011, the
Campobasso Minors Court ordered that the child be removed from the
applicants, taken into the care of the social services and placed in a children’s
home (casa famiglia).

37. The relevant passages of the Minors Court’s decision read as follows:

13

In their evidence Mr Campanelli and Mrs Paradiso stated that Mrs Paradiso had
travelled to Russia carrying her husband’s semen in a special container, and had there
entered into an agreement with the company Rosjurconsulting. Under this agreement,
Mrs Paradiso had delivered her husband’s semen to a pre-determined clinic. One or
more eggs from an unknown female donor had been fertilised in vitro with this semen,
and then implanted into another woman, whose identity is known and who had
subsequently given birth to the child in question on 27 February 2011. In exchange,
Mr Campanelli and Mrs Paradiso had paid a large amount of money. Mrs Paradiso
stated that the woman who had given birth to the child had waived her rights to him and
had consented to him being referred to on the birth certificate, drawn up in Russia, as
the son of Mr Campanelli and Mrs Paradiso (a copy of the informed consent, given on
27 February 2011 by the woman who gave birth to the child, is on file in these
proceedings).
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A court-appointed expert witness was then instructed to establish whether the minor
child was the biological son of Giovanni Campanelli. In her report the court-appointed
expert witness, Ms [L.S.], concluded that the results obtained by means of typing of the
DNA of Giovanni Campanelli and the DNA of the minor child [T.C.] rule out Giovanni
Campanelli as the child’s biological father.

In today’s hearing Mr Campanelli and Mrs Paradiso referred to their previousevidence
and Mrs Paradiso repeated that she had taken her husband’s semen to Russiato be used
for the purpose of the intended fertilisation.

However, the conclusions of the court-appointed expert witness have not been
challenged.

At the close of the hearing, the Public Prosecutor requested that the application by Mr
Campanelli and Mrs Paradiso be refused, that the minor child be placed in the careof
third parties and that a temporary guardian be appointed for him. The child’s guardian
ad litem asked that the child be placed in care under section 2 of theAdoption Act and
that a guardian be appointed. Mr Campanelli and Mrs Paradiso requested primarily that
the court award them temporary care of the child with a view to subsequent adoption;
in the alternative, they requested the suspension of these proceedings pending the
criminal classification of the offences, and the suspension of the above-mentioned
criminal proceedings against them and of the proceedings beforethe Campobasso Court
of Appeal to challenge the refusal to register the child’s birth certificate; again in the
alternative, they requested the suspension of these proceedingsunder section 14 of Law
no. 184/1983 for the purpose of a possible repatriation of the minor child to Russia, or,
failing that, for the child to be placed with them under section 2 of the cited law.

That being the case, the court finds that the statements by Mr Campanelli and
Mrs Paradiso regarding the delivery to Russia of Giovanni Campanelli’s genetic
material are not supported by any evidence. On the other hand, it has been established
that the minor [T.C.] is neither the biological son of Donatina Paradiso, nor, given the
evidence of the expert report, of Giovanni Campanelli. At the present time the only
certainty is the identity of the woman who gave birth to the baby. The biological parents
of the baby, that is, the man and the woman who provided the gametes, remainunknown.

In the light of this evidence, the present case cannot be viewed as a case of so-called
gestational surrogacy, which is the case where the surrogate mother who gives birth to
the baby has no genetic link to him or her, the fertilisation having taken place with the
egg(s) of a third woman. Indeed, in order to be able to talk of gestational or traditional
surrogacy (in the latter, the surrogate mother makes her own ovules available) there
must be a biological link between the child and at least one of the two intended
parents (in this specific case, Mr Campanelli and Mrs Paradiso), a biological link which,
as has been seen, is non-existent.”

In the court’s view, the applicants had thus placed themselves in an
unlawful situation:

“It follows that by bringing a baby to Italy, passing him off as their own son, in blatant
infringement of the provisions of our legislation (Law no. 184 of 4 May 1983)
governing inter-country adoption of children, Mr Campanelli and Mrs Paradiso have
acted unlawfully. Besides any criminal offences which may have been committed
(infringement of section 72(2) of Law no. 184/1983), which are not within the
jurisdiction of this court, it is noted that the agreement entered into between Mrs
Paradiso and the company Rosjurconsulting had unlawful elements since, given
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the terms of the agreement (the delivery of Mr Campanelli’s genetic material for the
fertilisation of another woman’s ovules), it was in breach of the ban on the use of
assisted reproductive technology (A.R.T.) of a heterologous type laid down by section
4 of Law no. 40 of 19 February 2004.

In any event, it is pointed out that despite being in possession of the authorisation
for inter-country adoption issued by order of this court on 7 December 2006, Mr
Campanelli and Mrs Paradiso, as has been stated, intentionally evaded the provisions
of Law no. 184/1983, which provide not only that the intended adoptive parents must
apply to an authorised body (section 31) but also for the involvement of the Commission
for Inter-country Adoption (section 38), the only body competent to authorise entry and
permanent residence of a foreign child in Italy (section 32).”

The court therefore found it necessary, first and foremost, to put an end to
this unlawful situation:

“It is therefore necessary, above all, to prevent this unlawful situation from
continuing, since to maintain it would be equivalent to ratifying unlawful conduct in
open violation of the provisions of our legislation.

Accordingly, it is necessary to remove the minor child from Mr Campanelli and
Mrs Paradiso and place him in an appropriate structure with a view to identifying a
suitable couple to foster the child as soon as possible. The Social Services Department
of the Municipality of Colletorto is therefore instructed to identify an appropriate
structure and to place the child in it. The Italian legislation on adoption applies to this
child in accordance with section 37a of Law No. 184/1983, there being no doubt that
he is in Italy in a state of abandonment, having been deprived of his biological parents
and other relatives, and the mother who gave birth to him having renounced him.

Admittedly, it cannot be denied that the child will in all likelihood suffer harm from
being separated from Mr Campanelli and Mrs Paradiso. However, given the age of the
child and the short time he has spent with them, the court cannot agree with the
conclusions of the report by psychologist [Dr I.] (instructed by Mr Campanelli and Mrs
Paradiso), finding that it is certain that the child’s separation from them would entail
devastating consequences. Indeed, according to the literature on this subject, themere
separation from the main care-givers is not a causal agent of a psychopathological state
in a child unless other causal factors are present. The trauma caused by the separation
from Mr Campanelli and Mrs Paradiso will not be irreparable, given that a search will
begin immediately for a couple able to attenuate the consequences of the trauma,
through a compensatory process that will encourage anew adaptation.

It is also pointed out that the fact that Mr Campanelli and Mrs Paradiso (and in
particular Mrs Paradiso) have put up with the hardships and the difficulties of A.R.T
(Mrs Paradiso has also stated that during one of these interventions her life was at risk)
and have preferred, despite being in possession of an approval for inter-country
adoption, to circumvent Italian legislation on this subject gives rise to the doubt and the
fear that the minor child may be an instrument to fulfil a narcissistic desire ofMr
Campanelli and Mrs Paradiso or to exorcise an individual or joint problem. In the light
ofthe conduct of Mr Campanelli and Mrs Paradiso during the events under examination,
all of this throws a consistent shadow over their possession of genuine affective and
educational abilities and of the instinct of human solidarity which must be present in
any person wishing to bring the children of others into their lives as theirown children.



PARADISO AND CAMPANELLI v. ITALY JUDGMENT 9

The separation of the minor child from Mr Campanelli and Mrs Paradiso thus
corresponds to the best interests of the child.”

38. According to the applicants, the court’s decision was enforced on the
same day, without their having been informed of the decision in advance.

2. The appeal against the decision of the Minors Court

39. The applicants lodged an appeal (reclamo) before the Campobasso
Court of Appeal. They argued, inter alia, that the Italian courts could not
contest the Russian birth certificate. They further requested that no measures
be taken concerning the child while the criminal proceedingsagainst them and
the proceedings challenging the refusal to enter the birth certificate in the
Italian civil-status register were pending.

3. The Campobasso Court of Appeal’s decision of 28 February 2012

40. By a decision of 28 February 2012, the Campobasso Court of Appeal
dismissed the appeal.

The Court of Appeal found that the child T.C. was “in a state of
abandonment™ (in stato di abbandono) within the meaning of section 8 of
the Adoption Act, as the applicants were not his parents. In those
circumstances, the question of whether or not the applicants were criminally
liable and whether or not there had been an error in the use of seminal fluid
of unknown origin was not, in its view, relevant. In the Court of Appeal’s
opinion, it was not appropriate to await the outcome of the criminal trial or of
the proceedings brought by the applicants to challenge the refusal to enterthe
particulars of the birth certificate in the register. The Court of Appeal also
considered that section 33 of Law no. 218/95 (the Private International Law
Act) did not prevent the Italian courts from refusing to comply with certified
information from a foreign State, and that there was no issue oflack of
jurisdiction, since, according to section 37bis of the Adoption Act,*. the
Italian law governing adoption, fostering, and necessary measures in
case of urgency shall be applicable to a foreign minor child who is in [Italy]
in a state of abandonment” (cf. also Cass 1128/92)”.

41. No appeal to the Court of Cassation lay against that decision (see
paragraph 68 below).

D. Preventive seizure of the birth certificate

42. In the meantime, on 30 October 2011 the public prosecutor at the
Larino Court had ordered the preventive seizure of the Russian birth
certificate, on the ground that it was an essential item of evidence. In the
prosecutor’s view, in all probability the applicants had not only committed
the offences with which they were charged, but they had attempted toconceal
them. They had, according to him, inter alia, stated that they were
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the biological parents and had then corrected their versions of events as these
were successively disproved.

43. The applicants challenged the preventive seizure order.

44. By adecision of 20 November 2012, the Campobasso Court dismissed
the applicants’ appeal on the ground of the strong suspicions that they had
committed the offences in question. In particular, the court noted the
following facts: the first applicant had spread a rumour that she was pregnant;
she had gone to the Italian Consulate in Moscow and implied that she was
the natural mother; she had subsequently admitted that the childhad been
born to a surrogate mother; she had stated to the carabinieri on25 May
2011 that the second applicant was the biological father, which had been
disproved by the DNA tests; she had thus made false statements; she had been
very vague as to the identity of the genetic mother; the documents concerning
the surrogate motherhood stated that the two applicants had beenseen by the
Russian doctors, which did not correspond to the fact that the second
applicant had not travelled to Russia; the documents relating to the birth did
not give any precise date. The court considered that the only certainty was
that the child had been born and that he had been handed over to the first
applicant against payment of almost 50,000 euros (EUR). In the court’s view,
the hypothesis that the applicants had behaved illegally with a view to having
the particulars of the birth certificate entered in the civil-status register and to
circumventing the Italian legislation thus appeared well-founded.

45. In November 2012 the Public Prosecutor transmitted the decision
regarding the preventive seizure to the Minors Court and indicated that a
conviction under section 72 of the Adoption Act would deprive the applicants
of the possibility of fostering (affido) the child and of adopting him or other
minors. In the Public Prosecutor’s view, there was therefore no other solution
but to proceed with the adoption procedure for the child, and his temporary
placement with a foster family had therefore been requested, in accordance
with sections 8 and 10 of the Adoption Act. The Public Prosecutor repeated
his request and emphasised that the child had been removed more than a year
previously, and that he had since been living in a children’s home (casa
famiglia), where he had developed meaningful relationships with the persons
responsible for his care. He explained that thechild had thus still not found a
family environment to replace the one that had been illegally provided by the
couple who had brought him to Italy. According to the Public Prosecutor, the
child seemed destined for another separation, even more painful than that
from the mother who had given birthto him and then from the woman who
claimed to be his mother.
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E. The proceedings brought by the applicants to challenge the refusal
to enter the particulars of the birth certificate in the civil-status
register

46. An appeal having been lodged to contest the Registry Office’s refusal
to enter the particulars of the Russian birth certificate in the civil-status
register, the Larino Court declined jurisdiction on 29 September
2011. The proceedings were subsequently resumed before theCampobasso
Court of Appeal. The applicants insisted that the particulars of the Russian
birth certificate be entered in the Italian register.

47. By an immediately enforceable decision of 3 April 2013, the
Campobasso Court of Appeal ruled on the transcription of the birth certificate
into the Italian register.

By way of introduction, the Court of Appeal dismissed the objection raised
by the guardian to the effect that the applicants did not have standing to bring
an action before that court; it acknowledged that the applicants had standing
to bring proceedings in that they were referred to as the “parents”in the birth
certificate that they wished to have entered in the civil-status register.

However, the Court of Appeal considered it clear that the applicants were
not the biological parents and concluded that there had not therefore been a
gestational surrogacy. It noted that the parties were in agreement that the
Russian legislation presupposed a biological link between the child and at
least one of the intended parents before the term surrogate motherhood
could be used. It concluded that the birth certificate was fraudulent
(ideologicamente falso) and in breach of Russian law. In the Court ofAppeal’s
view, given that there was nothing to show that the child had Russian
citizenship, the applicants’ argument that Italian law was inapplicable ran
counter to section 33 of the Private International Law Act, which stated that
the legal parent-child relationship was determined by the national law
governing the child at the time of his or her birth.

The Court of Appeal added that it was contrary to public order to register
the contested birth certificate, since it was fraudulent. It stated that although
the applicants had pleaded their good faith, alleging that they were unable to
explain why the second applicant’s seminal fluid had not been used in the
Russian clinic, this made no difference to the situation and did not alter the
fact that the second applicant was not the biological father.

48. In conclusion, the Court of Appeal held that it was legitimate to refuse
to register the Russian birth certificate and to grant the Public Prosecutor’s
request that a new birth certificate be issued. The Court of Appeal therefore
ordered that a new birth certificate be issued, indicating that the child was
the son of persons unknown, born in Moscow on 27 February 2011, and
that he would be given a new name, determined in accordance with
Presidential Decree no. 396/00.
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F. The fate of the child

49. Following execution of the decision issued by the Minors Court on 20
October 2011, the child was placed in a children’s home for about fifteen
months, in a location that was unknown to the applicants. All contact between
the applicants and the child was prohibited. They were unable to obtain any
news of him.

50. In January 2013 the child was placed in a family with a view to his
adoption.

51. At the beginning of April 2013 the guardian asked the Minors Court
to give the child a formal identity, so that he could be registered for school
without complications. He stated that the child had been placed in a family
on 26 January 2013, but that he did not have an identity. This “inexistence”
had a significant impact on administrative matters, particularly with regard to
deciding under what name the child was to be registered for school, for
vaccination records, and for residence. While accepting that this situation
corresponded to the aim of preventing the applicants from discovering the
child’s whereabouts, for his own protection, the guardian explained that a
temporary formal identity would enable the secrecy surrounding the child’s
real identity to be maintained, while simultaneously enabling him to have
access to public services; for the time being, he was entitled only to use
emergency medical services.

52. The case file indicates that this request was granted by the Minors
Court and that the child received a formal identity.

53. The Government have indicated that the child has now been adopted.

G. The outcome of the proceedings before the Minors Court

54. The proceedings to make the child available for adoption were
resumed before the Minors Court of Campobasso (see paragraph 22 above).
The applicants confirmed their opposition to the child’s placement with
third persons. The guardian asked for a statement ruling that the applicants no
longer had /ocus standi.

The Public Prosecutor asked the Minors Court not to declare the child
available for adoption using the name originally given to him, on the ground
that, in the meantime, he had opened a second set of proceedings requesting
that the child be declared available for adoption under his new identity
(child of unknown parents).

55. On 5 June 2013, the Minors Court held that the applicants no longer
had standing to act in the adoption proceedings, given that they were neither
the child’s parents nor members of his family within the meaning of section
10 of the Adoption Act. The court stated that it would settle the question of
the child’s adoption in the context of the other set of adoption proceedings,
referred to by the Public Prosecutor.
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H. The outcome of the criminal proceedings brought against the
applicants

56. No information has been provided by the parties concerning
subsequent developments in the criminal proceedings brought against the
applicants. It seems that those proceedings are still pending.

I[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. Italian law

1. Private International Law Act

57. Under section 33 of the Private International Law Act 1995
(Law no. 218), the legal parent-child relationship is determined by the
national law governing the child at the time of his or her birth.

2. Simplification of Civil Status Act

58. Presidential Decree no. 396 of 3 November 2000 (Simplification of
Civil Status Act) provides that declarations of birth concerning Italian
nationals which have been drawn up abroad must be transmitted to the
consular authorities (section 15). The consular authorities transmit a copy of
the documents, for the purpose of their entry in the civil-status register, to the
municipality in which the individual concerned intends to take up residence
(section 17). Documents drawn up abroad cannot be entered in theregister if
they are contrary to public order (section 18). In order to have fulllegal force
in Italy, foreign decisions (provvedimenti) in respect of persons’ capacity or
the existence of family relationships must not be contrary to public order
(section 65).

3. Medically Assisted Reproduction Act

59. Section 4 of Law no. 40 of 19 February 2004 (the Medically Assisted
Reproduction Act) prohibited the use of heterologous assisted reproduction
techniques. Failure to comply with this provision entailed a financial penalty
ranging from EUR 300,000 to EUR 600,000.

60. In judgment no. 162 of 9 April 2014, the Constitutional Court found
these provisions to be contrary to the Constitution where the above
prohibition concerned a heterosexual couple suffering from proven and
irreversible sterility or infertility.

61. In the same judgment, the Constitutional Court held that the
prohibition on surrogate motherhood imposed by section 12 § 6 of the Act,
was, on the contrary, legitimate. That provision makes it an offence to carry
out, organise or advertise the commercialisation of gametes, embryos or
surrogate motherhood. The penalties incurred are imprisonment, ranging
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from three months to two years, and a fine, ranging from EUR 600,000 to
1,000,000.

62. In judgment no. 96 of 5 June 2015, the Constitutional Court again
examined the prohibition on using heterologous reproduction techniques
and held that the relevant provisions were unconstitutional in respect of
couples who are fertile but are carriers of serious genetically transmitted
diseases.

4. The relevant provisions in respect of adoption

63. The provisions concerning the procedure for adoption are set out in
Law no. 184/1983 (“the Adoption Act”), as amended by Law no. 149 of 2001,
entitled “The Child’s Right to a Family”.

Section 2 of the Act provides that a minor who has temporarily been
deprived of a satisfactory family environment may be placed with another
family, if possible including other minor children, or with a single person,
or with a family-type community, for the purposes of providing him or her
with support, an upbringing and education. If it is not possible to provide him
with a satisfactory family environment, a minor may be placed in a public or
private children’s home, preferably in the area in which he has been living.

Section 5 of the Act provides that the family or person with whom the
minor has been placed must provide him or her with support, an upbringing
and education, taking account of instructions from the guardian and in
compliance with the judicial authority’s directions. In any event, the foster
family exercises parental responsibility with regard to relations with the
school and the national health service. The foster family must be heard in
the proceedings on placement and the proceedings concerning the order that
the child is available for adoption.

Section 6 of the Act lays down age limits for adopting. The difference in
age between the child and the adopting parent must be a minimum ofeighteen
years and a maximum of forty-five years, a limit which may be extended to
fifty-five years for the second adopting parent. The minors courts may
derogate from these age limits where they consider that the fact of not
proceeding with the child’s adoption would be harmful to him or her.

Furthermore, section 7 provides that adoption is possible for minors who
have been declared available for adoption.

Section 8 provides that “the Minors Court may, even of its own motion,
declare ... a minor available for adoption if he or she is in a state of
abandonment in the sense of being deprived of all emotional or material
support from the parents or the members of his or her family responsible for
providing such support other than in temporary cases of force majeure”.
Section 8 continues: “A minor shall continue to be considered in a state of
abandonment ... even if he or she is in a children’s home or has been placed
in a foster home.” Lastly, section 8 provides that a case of force majeure
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shall be deemed to have ceased where the parents or other members of the
minor’s family responsible for providing support refuse assistance from the
authorities and the court considers their refusal unjustified. The fact that a
minor is in a state of abandonment may be reported to the authorities by any
member of the public or noted by a court of its own motion. Furthermore, any
public official and any member of the minor’s family who is aware that a
child is in a state of abandonment must report the situation to the authorities.
Children’s homes must keep the judicial authorities regularly informed of the
situation of minors whom they take into their care (section 9).

Section 10 then provides that, pending a minor’s placement in a foster
home before adoption, the court may order any temporary measure which is
in the minor’s interests, including, if necessary, the suspension of parental
responsibility.

Sections 11 to 14 provide that enquiries shall be made so as to clarify the
minor’s situation and determine whether he or she is in a state of
abandonment. In particular, section 11 provides that where, in the course of
these enquiries, it transpires that the child does not have contact with any
member of his or her family up to the fourth degree, the court may issue a
declaration that he or she is available for adoption, unless an adoption
application has been made within the meaning of section 44 of the Act.

If, at the end of the procedure provided for in the above sections, the minor
is still in a state of abandonment within the meaning of section 8, the Minors
Court shall declare him or her available for adoption if: (a) the parents or other
members of the family have not appeared in the course of the proceedings;
(b) it is clear from interviews with them that they are still failing to provide
the child with emotional and material support and are unable to remedy the
situation; and (c) measures ordered under section 12 have not been
implemented through the parents’ fault (section 15). Section 15 also provides
that a declaration that a minor is available for adoptionshall be made in a
reasoned decision of the Minors Court sitting in chambers, after it has heard
the Public Prosecutor, the representative of the children’s home in which the
minor has been placed or any foster parent, theguardian, and the minor if he
or she is aged over twelve years or, if aged under twelve, where this is deemed
necessary.

Section 17 provides that an objection to a decision declaring a child
available for adoption must be lodged within thirty days of the date of
notification to the requesting party.

Under section 19, parental responsibility is suspended while a minor is
available for adoption.

Lastly, section 20 provides that a minor shall no longer be available for
adoption if he or she has been adopted or has come of age. Moreover, a
declaration that a child is available for adoption may be annulled, either by
the court of its own motion or at the request of the parents or the Public
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Prosecutor, if the conditions laid down in section 8 have in the meantime
ceased to apply. However, if the minor has been placed with a family with a
view to adoption (affidamento preadottivo) under sections 22-24, the
declaration that he or she is available for adoption cannot be annulled.

64. Section 44 provides for certain cases of special adoption: adoption is
possible for minors who have not yet been declared available for adoption. In
particular, section 44 (d) authorises adoption when it is impossible to place
the child in alternative care pending adoption.

65. Section 37bis of this Act provides that Italian law applies to foreign
minors who are in Italy and who are in “a state of abandonment” with regard
to adoption, placement and urgent measures.

66. In order to be able to adopt a foreign minor, persons wishing to
adopt must contact an organisation that is authorised to look for a child
(section 31) and the Commission for International Adoptions (section 38).
The latter is the only body that is competent to authorise the entry and
permanent residence of a foreign minor in Italy (section 32). Once the minor
has arrived in Italy, the minors court orders that the information on the
adoption decision be transcribed into the civil-status register.

67. Under section 72 of the Act, any person who — in violation of the
provisions set out in paragraph 66 above — brings into the territory of the State
a foreign minor, in order to obtain money or other benefits, and in order that
the minor be entrusted permanently to Italian citizens, is committing a
criminal offence punishable by a prison term of between one and three years.
This sanction also applies to those persons who, in exchange for money or
other benefits, accept the “placement” of foreign minors on a permanent
basis. Conviction for this offence entails disqualification from fostering
children (affido) and from becoming a guardian.

5. Appeal on points of law under Article 111 of the Constitution

68. Under Article 111 § 7 of the Italian Constitution, appeals to the Court
of Cassation to allege violations of the law are always possible against
judgments or measures affecting personal freedom. The Court of Cassation
extended the scope of this remedy to civil proceedings where the impugned
decision has a substantial impact on situations (decisoria) and where it cannot
be varied or revoked by the same court which delivered it (definitiva).

Decisions concerning urgent measures with regard to a child in a state of
abandonment, taken by the minors court on the basis of section 10 of the
Adoption Act (Articles 330 et seq. of the Civil Code, Article 742 of the
Code of Civil Procedure) may be varied or revoked. They may be the
subject of a complaint before the court of appeal. No appeal on points of
law can be made in respect of decisions that may be varied and revoked at
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any point (Court of Cassation, Section I, judgment of 18 October 2012,
no. 17916).

6. The law establishing the minors courts

69. Royal Decree no. 1404 of 1934, which subsequently became Law
no. 835 of 1935, established the minors courts. This law has since been
amended on several occasions.

Under section 2, all minors courts are made up of an appeal court judge,
a judge of first-instance and two lay judges. The latter are chosen from
specialists in biology, psychiatry, criminal anthropology, pedagogy or

psychology.

B. The Court of Cassation’s case-law

1. Prior to the hearing before the Grand Chamber

70. The Court of Cassation (Section I, judgment no. 24001 of26
September 2014) ruled in a civil case concerning two Italian nationals who
had travelled to Ukraine to have a child with the help of a surrogate mother.
The Court of Cassation held that the decision to take the child into care was
lawful. Having noted the absence of genetic links between thechild and
the intended parents, the Court of Cassation concluded that the impugned
situation was illegal under Ukrainian law, since the latter requireda biological
link with one of the intended parents. The Court of Cassation reiterated that
the prohibition on surrogate motherhood was still in force in Italy. It
explained that the prohibition on surrogate motherhood in Italian law was a
criminal-law one, and was intended to protect the surrogate mother’s human
dignity and the practice of adoption. It added that only a legally recognised
adoption, organised in accordance with the regulations, would allow non-
genetic parenthood to be validated. It stated that the assessment of the child’s
best interests had been carried out in advance by the legislature, and the court
had no discretion in this matter. It concluded that there could be no conflict
of interest with the child’s interests where thecourt applied the domestic law
and refused to take into account a legal parent-child relationship established
abroad following a gestational surrogacy arrangement.

2. Subsequent to the Grand Chamber hearing

71. The Court of Cassation (Section V, judgment no. 13525 of 5 April
2016) ruled in criminal proceedings against two Italian nationals who had
travelled to Ukraine in order to conceive a child and had used an ova donor
and a surrogate mother. Ukrainian law required that one of the two parents be
the biological parent. The acquittal judgment delivered at first instance had
been challenged by the public prosecutor before the Court of Cassation.
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That court dismissed the public prosecutor’s appeal on points of law, thus
confirming the acquittal, which had been based on the finding that the
defendants had not been in breach of section 12 § 6 of Law no. 40 of
19 February 2004 (the Medically Assisted Reproduction Act), given that they
had had recourse to an assisted reproduction technique which was legalin the
country in which it was practised. In addition, the Court of Cassation
considered that the fact that the defendants had submitted a foreign birth
certificate to the Italian authorities did not constitute the offence of “making
a false statement as to identity” (Article 495 of the Criminal Code) or
“falsifying civil status” (Article 567 of the Criminal Code), since the
certificate in question was legal under the law of the issuing country.

72. The Court of Cassation (Section I, judgment no. 12962/14 of 22 June
2016) ruled in a civil case in which the claimant had asked to be able to adopt
her companion’s child. The two women had travelled to Spain to use assisted
reproduction techniques that were forbidden in Italy. One of them was the
“mother” under Italian law, and the seminal fluid had been providedby an
unknown donor. The claimant had been successful at first and second
instance. On an appeal by the public prosecutor, the Court of Cassation
dismissed the latter’s submissions, and thus accepted that a child bornthrough
assisted reproduction techniques within a same-sex female couple could be
adopted by the woman who had not given birth to that child. In reaching that
conclusion the Court of Cassation took into account the stable emotional bond
between the claimant and the child, and the best interests of the minor child.
The Court of Cassation referred to section 44 of the Adoption Act, which
provides for special circumstances.

C. Russian law

73. At the relevant time, namely until February 2011, when the child was
born, the only relevant legislation in force was the Family Code of29
December 1995. That Code provided that a married couple could be
recognised as the parent couple of a child born to a surrogate mother where
the latter has given her written consent (Article 51 § 4 of the Family Code).
The Family Code was silent on the question whether or not the intended
parents should have a biological link to the child in the event of a gestational
surrogacy agreement. Implementing Decree no. 67, which was adopted in
2003 and remained in force until 2012, was also silent on this point.

74. Subsequent to the child’s birth, the Basic Law on the Protection of
Citizens’ Health, which was enacted on 21 November 2011 and entered into
force on 1 January 2012, introduced provisions to regulate medical activities,
including assisted reproduction. Section 55 of this law defines gestational
surrogacy as the fact of bearing and handing over a child on the
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basis of a contract concluded between the surrogate mother and the intended
parents, who provide their own genetic material.

Decree no. 107, issued by the Minister of Health on 30 August 2012,
defines gestational surrogacy as a contract entered into between the surrogate
mother and the intended parents who have used their genetic material for the
conception.

[II. RELEVANT INTERNATIONAL LAW AND PRACTICE

A. The Hague Convention Abolishing the Requirement of
Legalisation for Foreign Public Documents

75. The Hague Convention Abolishing the Requirement of Legalisation
for Foreign Public Documents was concluded on 5 October 1961. It applies
to public documents — as defined in Article 1 — which have been drawn up
in the territory of one Contracting State and which must be produced in the
territory of another Contracting State.

Article 2

“Each Contracting State shall exempt from legalisation documents to which the
present Convention applies and which have to be produced in its territory. For the
purposes of the present Convention, legalisation means only the formality by which the
diplomatic or consular agents of the country in which the document has to be produced
certify the authenticity of the signature, the capacity in which the person signing the
document has acted and, where appropriate, the identity of the seal or stamp which it
bears.”

Article 3

“The only formality that may be required in order to certify the authenticity of the
signature, the capacity in which the person signing the document has acted and, where
appropriate, the identity of the seal or stamp which it bears, is the addition of the
certificate described in Article 4, issued by the competent authority of the State from
which the document emanates.”

Article 5

“The certificate shall be issued at the request of the person who has signed the
document or of any bearer. When properly filled in, it will certify the authenticity of the
signature, the capacity in which the person signing the document has acted and, where
appropriate, the identity of the seal or stamp which the document bears. The signature,
seal and stamp on the certificate are exempt from all certification.”

The explanatory report on this Convention indicates that the certificate
does not attest to the truthfulness of the content of the original document. This
limitation on the legal effects deriving from the Hague Convention is intended
to preserve the right of the signatory States to apply their own choice-of-law
rules when they are required to determine the probatory force to be attached
to the content of the certified document.
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B. The United Nations Convention on the Rights of the Child

76. The relevant provisions of the United Nations Convention on the
Rights of the Child, concluded in New York on 20 November 1989, read as
follows:

Preamble

“The States Parties to the present Convention,

Convinced that the family, as the fundamental group of society and the natural
environment for the growth and well-being of all its members and particularly children,
should be afforded the necessary protection and assistance so that it can fullyassume its
responsibilities within the community,

Recognizing that the child, for the full and harmonious development of his or her
personality, should grow up in a family environment, in an atmosphere of happiness,
love and understanding,

Have agreed as follows:

Article 3

1. In all actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative bodies, the
best interests of the child shall be a primary consideration.

Article 7

1. The child shall be registered immediately after birth and shall have the right from
birth to a name, the right to acquire a nationality and. as far as possible, the right to
know and be cared for by his or her parents.

Article 9
1. States Parties shall ensure that a child shall not be separated from his or her parents
against their will...
Article 20

1. A child temporarily or permanently deprived of his or her family environment, or
in whose own best interests cannot be allowed to remain in that environment, shall be
entitled to special protection and assistance provided by the State.

2. States Parties shall in accordance with their national laws ensure alternative care
for such a child.

3. Such care could include, inter alia, foster placement, kafalah of Islamic law,
adoption or if necessary placement in suitable institutions for the care of children.
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When considering solutions, due regard shall be paid to the desirability of continuity
in a child’s upbringing and to the child’s ethnic, religious, cultural and linguistic
background.

Article 21

States Parties that recognize and/or permit the system of adoption shall ensure that the
best interests of the child shall be the paramount consideration and they shall:

(a) Ensure that the adoption of a child is authorized only by competent authorities
who determine, in accordance with applicable law and procedures and on the basis of
all pertinent and reliable information, that the adoption is permissible in view of the
child’s status concerning parents, relatives and legal guardians and that, if required,
the persons concerned have given their informed consent to the adoption on the basis
of such counselling as may be necessary;

(b) Recognize that inter-country adoption may be considered as an alternative means
of child’s care, if the child cannot be placed in a foster or an adoptive family orcannot
in any suitable manner be cared for in the child’s country of origin;

(c) Ensure that the child concerned by inter-country adoption enjoys safeguards and
standards equivalent to those existing in the case of national adoption;

(d) Take all appropriate measures to ensure that, in inter-country adoption, the
placement does not result in improper financial gain for those involved in it;

(e) Promote, where appropriate, the objectives of the present article by concluding
bilateral or multilateral arrangements or agreements, and endeavour, within this
framework, to ensure that the placement of the child in another country is carried out
by competent authorities or organs.

E2)

77. In its General Comment no. 7 (2005) on implementing child rights in
early childhood, the Committee on the Rights of the Child wished to
encourage the States Parties to recognise that young children are holders of
all rights enshrined in the Convention on the Rights of the Child and that early
childhood is a critical period for the realisation of these rights. In particular,
the Committee refers to the best interests of the child:

“13. Article 3 sets out the principle that the best interests of the child are a primary
consideration in all actions concerning children. By virtue of their relative immaturity,
young children are reliant on responsible authorities to assess and represent their
rights and best interests in relation to decisions and actions that affect their well-being,
while taking account of their views and evolving capacities. The principle of best
interests appears repeatedly within the Convention (including in articles 9, 18, 20 and
21, which are most relevant to early childhood). The principle of best interests applies
to all actions concerning children and requires active measures to protect their rights
and promote their survival, growth, and well-being, as well as measures to support
and assist parents and others who have day-to-day responsibility for realizing children’s
rights:

(a) Best interests of individual children. All decision-making concerning a child’s
care, health, education, etc. must take account of the best interests principle, including
decisions by parents, professionals and others responsible for children. States parties
are urged to make provisions for young children to be represented independently in all
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legal proceedings by someone who acts for the child’s interests, and for children to be
heard in all cases where they are capable of expressing their opinions or preferences;

2

C. The Hague Convention on Protection of Children and
Co-operation in Respect of Intercountry Adoption

78. The relevant provisions of the Convention on Protection of Children
and Co-operation in Respect of Intercountry Adoption, concluded in The
Hague on 29 May 1993, are worded as follows:

Article 4

“l. An adoption within the scope of the Convention shall take place only if the
competent authorities of the State of origin -

(a) have established that the child is adoptable;

(b) have determined, after possibilities for placement of the child within the State of
origin have been given due consideration, that an intercountry adoption is in the child’s
best interests;

(¢) have ensured that

(1) the persons, institutions and authorities whose consent is necessary for adoption,
have been counselled as may be necessary and duly informed of the effects of their
consent, in particular whether or not an adoption will result in the termination of the
legal relationship between the child and his or her family of origin,

(2) such persons, institutions and authorities have given their consent freely, in the
required legal form, and expressed or evidenced in writing,

(3) the consents have not been induced by payment or compensation of any kind
and have not been withdrawn, and

(4) the consent of the mother, where required, has been given only after the birth of
the child; and

(d) have ensured, having regard to the age and degree of maturity of the child, that

(1) he or she has been counselled and duly informed of the effects of the adoption
and of his or her consent to the adoption, where such consent is required,

(2) consideration has been given to the child’s wishes and opinions,

(3) the child’s consent to the adoption, where such consent is required, has been given
freely, in the required legal form, and expressed or evidenced in writing, and

(4) such consent has not been induced by payment or compensation of any kind.”

D. The principles adopted by the Ad Hoc Committee of Experts on
Progress in the Biomedical Sciences of the Council of Europe

79. The Council of Europe Ad Hoc Committee of Experts on Progress in
the Biomedical Sciences (CAHBI), which preceded the present Steering
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Committee on Bioethics, published in 1989 a series of Principles.
Principle 15, on “Surrogate Motherhood”, is worded as follows:

“l. No physician or establishment may use the techniques of artificial procreation
for the conception of a child carried by a surrogate mother.

2. Any contract or agreement between [the] surrogate mother and the person or
couple for whom she carried the child shall be unenforceable.

3. Any action by an intermediary for the benefit of persons concerned with surrogate
motherhood as well as any advertising relating thereto shall be prohibited.

4. However, States may, in exceptional cases fixed by their national law, provide,
while duly respecting paragraph 2 of this principle, that a physician or an establishment
may proceed to the fertilisation of a surrogate mother by artificial procreation
techniques, provided that:

a. the surrogate mother obtains no material benefit from the operation;

b. the surrogate mother has the choice at birth of keeping the child.”

E. The work of the Hague Conference on Private International Law

80. The Hague Conference on Private International Law has examined
the issues of private international law concerning the status of children,
particularly with regard to the recognition of parentage. Following an
extensive consultation process which resulted in a comparative report
(Preliminary Documents nos. 3B and 3C of2014), in April 2014, the Council
on General Affairs and Policy agreed that the work should be continued to
explore the feasibility of preparing a multilateral instrument. Preliminary
Document no. 3A of February 2015, entitled “The Parentage/Surrogacy
project: an updating note” describes the important human-rights concerns
raised by the current situation regarding internationalsurrogacy arrangements,
and the increasing prevalence of such arrangements. The Hague Conference
thus considered that there is now a pressing human-rights requirement,
including from the perspective of children’s rights, for its work in this area.

IV. COMPARATIVE LAW MATERIAL

81. Inthe cases of Mennesson v. France (no. 65192/11, §§ 40-42, ECHR
2014 (extracts) and Labassee v. France (no. 65941/11, §§ 31-33,26 June
2014), the Court outlined the results of a comparative-law analysis covering
thirty-five States Parties to the Convention other than France. It showed that
surrogacy is expressly prohibited in fourteen of those States; in ten other
States, in which there are no regulations on gestational surrogacy, it is either
prohibited under general provisions or not tolerated, or the question of its
legality is uncertain; it is authorised in seven of these
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thirty-five member States (subject to compliance with certain strict
conditions).

In thirteen of these thirty-five States it is possible for the intended parents
to obtain legal recognition of the parent-child relationship between them and
a child born from gestational surrogacy carried out legally in another country.

THE LAW

[. SCOPE OF THE CASE BEFORE THE GRAND CHAMBER

82. In the proceedings before the Grand Chamber, both parties submitted
observations concerning the complaints that had been declared inadmissible
by the Chamber.

83. The Government submitted that the applicants had not exhausted the
domestic remedies in so far as they complained about the refusal to recognise
the foreign birth certificate. The applicants had not appealed tothe Court
of Cassation against the decision issued by the Campobasso Courtof Appeal
on 3 April 2013, by which it confirmed the refusal to register the birth
certificate.

84. The Court notes that the Chamber allowed the objection of failure to
exhaust domestic remedies with regard to the complaint that it had been
impossible to have the details of the Russian birth certificate registered in
Italy. In consequence, that complaint was declared inadmissible (see § 62 of
the Chamber judgment). It follows that this complaint falls outside thescope
of the examination by the Grand Chamber since, according to the Court’s
settled case-law, the “case” referred to the Grand Chamber is the application
as it has been declared admissible by the Chamber (see, among other
authorities, K. and T. v. Finland [GC], no. 25702/94, § 141, ECHR 2001-
VII).

85. The applicants asked the Grand Chamber to take into account the
complaints submitted by them on behalf of the child, since they were relevant
to the merits (see Azinas v. Cyprus [GC], no. 56679/00, § 32,ECHR 2004-
IIl; K. and T. v. Finland, cited above, § 141). The best interestsof the child
were at the heart of the case, yet they had not been taken into account at all
by the national authorities.

86. In this connection, the Court notes that the Chamber found that the
applicants did not have the standing to act before the Court on behalf of the
child and it dismissed the complaints raised on his behalf as being
incompatible ratione personae (see §§ 48-50 of the Chamber judgment).
Accordingly, this part of the application is not within the scope of the case
before the Grand Chamber (see K. and T. v. Finland, cited above, § 141).
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87. Nonetheless, the question whether the best interests of the child are
to be taken into consideration in examining the complaints raised by the
applicants on their own behalf is an issue which forms part of the dispute
before the Grand Chamber.

II. THE GOVERNMENT’S PRELIMINARY OBJECTIONS

A. The parties’ submissions

1. The Government

88. The Government raised two preliminary objections.

89. First, they alleged that the applicants had not exhausted domestic
remedies in that they had not challenged the decision by the Minors Court
of 5 June 2013 denying them standing to take part in the adoption
proceedings. The Government argued that the remedies available underltalian
law were effective.

90. Secondly, the Government asked the Court to dismiss the application
as incompatible ratione personae, on the ground that the applicants did not
have locus standi before the Court.

2. The applicants

91. The applicants pointed out that the Chamber had already ruled on
these objections and had dismissed them. With particular regard to the
objection that they had failed to exhaust domestic remedies in relation to the
decision of 5 June 2013 denying them standing to take part in the adoption
proceedings, the applicants stressed that when the Minors Court excluded
them from the proceedings, more than twenty months had elapsed since the
day that the child had been removed. The applicants considered that the
passage of time had made the child’s return perfectly illusory, given that he
now lived with another family. They further noted that the Government had
not provided any judicial precedent in support of their argument.

B. The Court’s assessment

92. The Court notes that the objections raised by the Government have
already been examined by the Chamber (see §§ 55-64 of the Chamber
judgment).

93. It notes that the Chamber dismissed them (see §§ 64 and 57
respectively of the Chamber judgment) and that the Government have
repeated these objections on the basis of the same arguments. The Court
considers that with regard to these two objections there is nothing to warrant
departing from the Chamber’s conclusions.

94. In conclusion, the Government’s objections must be dismissed.
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[II. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

95. The applicants alleged that the measures taken by the Italian
authorities in respect of the child, which resulted in the latter’s permanent
removal, had infringed their right to respect for private and family life,
guaranteed by Article 8 of the Convention.

96. The Government contested that argument.

97. The relevant parts of Article 8 of the Convention provide:

“1. Everyone has the right to respect for his private and family life ...

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.”

A. The Chamber judgment

98. After having declared inadmissible the complaint raised by the
applicants on behalf of the child, and also their complaint based on the refusal
to recognise the birth certificate issued in Russia, the Chamberfocused on the
measures which had led to the child’s permanent removal.

As the birth certificate had not been recognised under Italian law, the
Chamber considered that there was no legal relationship strictly speaking
between the applicants and the child. However, the Chamber concluded that
there had existed a de facto family life within the meaning of Article 8. In
reaching that conclusion, it took into account the fact that the applicants had
shared with the child the first important stages of his young life, and that they
had acted as parents towards the child. In addition, the Chamber considered
that the second applicant’s private life was also at stake, given that, at
domestic level, he had sought to confirm the existence of a biological link
with the child through a DNA test. In conclusion, the Chamber held that the
contested measures amounted to an interference inthe de facto family life
existing between the applicants and the child (see
§§ 67-69 of the Chamber judgment), and also in the second applicant’s private
life (see § 70 of the Chamber judgment).

99. Further, noting that the courts had applied Italian law to determine the
child’s parentage and had concluded that the latter had been “in a stateof
abandonment” in the absence of a genetic link with the applicants, the
Chamber found that the national courts had not taken an unreasonable
decision. In consequence, the Chamber accepted that the interference had
been “in accordance with the law” (see § 72 of the Chamber judgment).

100. The Chamber then held that the measures taken in respect of the child
had pursued the aim of “prevention of disorder”, in so far as the applicants’
conduct was contrary to Italian legislation on international
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adoption and on medically assisted reproduction. In addition, the measures
in question had been intended to protect the child’s “rights and freedoms”
(see § 73 of the Chamber judgment).

101. Having acknowledged the existence of a family life, the Chamber
assessed jointly the private interests of the applicants and the best interests
of the child, and weighed them up against the public interest. It was not
convinced of the adequacy of the elements relied on by the Italian authorities
in concluding that the child ought to be taken into the care of the social
services. The Chamber based its reasoning on the principle that the removal
of a child from the family setting is an extreme measure to which recourse
should be had only as a very last resort, to fulfil the aim ofprotecting a child
who is faced with immediate danger (in this regard, the Chamber referred to
the following judgments: Scozzari and Giunta v. Italy [GC], nos. 39221/98
and 41963/98, § 148, ECHR 2000-VIII; Neulinger andShuruk v. Switzerland
[GC], no. 41615/07, § 136, ECHR 2010; Y.C. v. the United Kingdom, no.
4547/10, §§ 133-138, 13 March 2012; and Pontes
v. Portugal, no. 19554/09, §§ 74-80, 10 April 2012). On the basis of the
evidence in the file, the Chamber held that the national courts had taken
decisions without any specific assessment of the child’s living conditions
with the applicants, and of his best interests. Accordingly, it concluded that
there had been a violation of Article 8 of the Convention on the ground that
the national authorities had failed to strike the fair balance that ought to be
maintained between the general interest and the private interests at stake (see
§§ 75-87 of the Chamber judgment).

B. The parties’ observations

1. The applicants

102. The applicants stated at the outset that the Court was required to rule
solely on the disputed measures taken by the Italian authorities in respect of
the child, and then only on the basis of Article 8 of the Convention, for the
purpose of determining whether there had been a violation of the applicants’
private and family life. In their view, given the Chamber’s decision to declare
inadmissible the complaint concerning the refusal to register the child’s
Russian birth certificate in Italy, the Court was not required to rule on whether
a State’s decisions to authorise or prohibit the practice of gestational
surrogacy on its territory, or the conditions for recognition of a parent-child
relationship in respect of children legally conceived in another country, were
compatible with the Convention.

103. The applicants argued that the ties which bound them to the child
amounted to family life, coming within the scope of Article 8 of the
Convention. They referred to the Court’s case-law in this regard.
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104. They submitted that the family life created between them and the
child born to a surrogate mother was in accordance with Russian law as
applicable at the relevant time. It was therefore based on a legal tie of lawful
parenthood, attested by the birth certificate issued by the competent
authorities. The lawfulness of this legal parent-child tie was not affected by
the fact that it had transpired that there was no biological father-child
relationship binding the intended father and the child, since the presence of
such a biological tie had not been required by Russian law at the time.

105. In the applicants’ view, the parental authority exercised by them in
respect of the child — and, in consequence, the existence of a legal parent-
child relationship — had been recognised by the Italian authorities, in that
those authorities had suspended and revoked it.

106. The child had been born as the result of a serious and duly considered
parental project. The couple had demonstrated their attachment to the child
even before his birth (the applicants referred to Anayo
v. Germany, no. 20578/07, § 61, 21 December 2010) and had taken steps to
make an effective family life possible. The applicants stated that, following
the child’s birth, the first applicant had rapidly taken him into her care and
had taken up residence with him in a flat in Moscow, forming strong
emotional bonds. On his arrival in Italy, the child lived with the applicants
in an environment which, both materially and emotionally, was welcoming,
secure and conducive to his harmonious development. The applicants pointed
out that the family had lived together for eight months, including sixmonths
in Italy. Although this period was relatively short, it corresponded tothe first
important stages in the child’s young life. The applicants also pointed out that
the shortness of the period in question had not resulted fromany decision on
their part, given that the abrupt termination of their cohabitation arose solely
from the measures taken by the Italian authorities.

107. The applicants added that the absence of a biological link could not
suffice to preclude the existence of a family life. Furthermore, they stated that
they had been convinced that there existed a biological link between the
second applicant and the child and that there was no reason to doubt their
good faith. In any event, the clinic’s error entailed no legal consequences with
regard to the lawfulness of the parent-child relationship established in Russia
since, at the relevant time, Russian law did not require that intended parents
provide their own genetic material. Accordingly, under theapplicable rules at
the time, the gestational surrogacy arrangement entered into by the applicants
was entirely legal under Russian law. The applicants submitted that it had
only been since 1 January 2012, when Federal Lawno. 323 FZ of 21
November 2011 entered into force, that intended parents were forbidden from
using a gamete provider.

108. The applicants considered that the measures adopted by the Italian
authorities amounted to an interference in their family life. In their opinion,
that interference had a formal basis in law, as the impugned measures had
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been taken under the provisions of the Italian Adoption Act. However, these
measures resulted from an arbitrary analysis by the domestic courts, in so
far as they had concluded that the child had been “in a state of abandonment”.
The applicants also submitted that although the practice of gestational
surrogacy was prohibited by the Medically Assisted Reproduction Act
(sections 6 and 14), criminal proceedings had nonethelessnever been taken
against surrogate mothers or intended parents. In the absence of an
extraterritoriality clause, gestational surrogacy arrangements entered into
legally in another State could not, in their view, be prosecutedin the Italian
courts. Given that it was impossible to prosecute gestational surrogacy as
such, other provisions were used as the basis for criminal proceedings. This
was the case for the applicants, who had faced prosecution since 5 May 2011
for falsifying civil status (Article 567 of the Criminal Code), use of falsified
documents (Article 489 of the Criminal Code) and breach of the provisions
of the Adoption Act.

109. The applicants contested the argument that the legitimate aim of the
measures in question had been to protect the rights and freedoms of the child.
The Italian courts had based their decisions exclusively on the illegality of
the situation created by the applicants and had confined themselves to
asserting — with no regard to the Russian legislation — that the surrogacy
arrangement in Russia had been contrary to Italian law. Thus, the primary aim
of the Minors Court had been to prevent the continuation of theillegal
situation. The applicants considered that the decisions of that court indicated
solely a wish to punish them for their conduct. The child’s interests were
mentioned merely to assert that the impact of the impugned measures on him
would be minimal.

110. As to the necessity of those measures, the applicants noted that
although recourse to a surrogacy arrangement raised sensitive ethical
questions, that consideration was not a valid ground for a “carte blanche
justifying any measure”. Although the States enjoyed a wide margin of
appreciation in authorising or prohibiting the practice of gestational
surrogacy arrangements on their territory, they considered that this was not
the subject of the present application. The Court was required in the present
case to determine whether the measures resulting in the child’s irreversible
removal had struck a fair balance between the interests at stake, namely those
of the applicants, those of the child, and those of public order. From that
standpoint, the applicants considered it appropriate to bear in mind that in all
decisions concerning a child, his or her best interests ought to be the primary
consideration. Thus, the immediate and irremediable severing of family ties
had been held to be consistent with Article 8 only in circumstances where the
children concerned were exposed to serious and sustained risks to their health
and wellbeing. However, that had not been thesituation here, according to
the applicants, who submitted that the child’s
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best interests had not been taken into consideration by the national authorities
at any point.

111. The applicants argued that their interests and those of the child had
converged on the date that the impugned measures were implemented. These
measures had destroyed the family unit’s existence and had led to an
irreversible severing of family ties, with irremediable consequences, in the
absence of circumstances justifying that outcome. The Minors Court had
refrained from examining the actual conditions of the child’s life, and had
presumed that he was deprived of emotional or material support from the
parents. In the applicants’ view, the domestic courts had expressed doubt as
to their emotional and educative capabilities solely on the basis of the
unlawfulness of their conduct, and had held that they had resorted to a
gestational surrogacy arrangement on account of their narcissism. The
applicants pointed out, however, that they had previously been assessed as
fit to become adoptive parents by those same authorities. Moreover, the social
workers, acting on an instruction by the Minors Court, had drawn upa report
that was highly favourable to continuation of joint life with the child. There
had been clear inadequacies in the decision-making process which led to the
contested measures. Thus, the applicants considered that they had been held
to be incapable of bringing up and loving the childsolely on the basis of
presumptions and inferences, without any expertreport having been ordered
by the courts.

112. The applicants also pointed out that the authorities had not
considered possible alternatives to taking the child into care on an irreversible
basis.

113. They explained that on 20 October 2011 social-services employees
arrived at the home of the applicants, who had not been informed of the
court’s decision, and had taken away the child. This operation had given rise
to fear and distress. Thus, even at the point of executing the measures, the
authorities’ actions had been disproportionate.

114. Lastly, the applicants emphasised that the Italian authorities had
taken no steps to preserve the relationship between them and the child with
a view to maintaining the possibility of rebuilding the family; on the contrary,
they had forbidden any contact with the child and had placed him in an
unknown location. For the applicants, the impact of those measureshad
been irremediable.

115. The applicants asked the Court to hold that there had been a violation
of Article 8 of the Convention. While aware that a long period of time had
elapsed since the child was taken into care, and that it was in the child’s
interest not to be subjected to a further change in his family situation, the
applicants considered that the award of a sum by way of just satisfaction
would not be sufficient. They sought to resume contact with the child.
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2. The Government

116. The Government submitted that the Chamber had interpreted Article
8 § 1 of the Convention too broadly, and Article 8 § 2 too restrictively.

117. Referring to paragraph 69 of the Chamber judgment, in which the
Chamber had concluded that a de facto family life existed between the
applicants and the child, the Government considered that the Chamber’s
assertion would have been valid if the tie between the applicants and the child
had been a genuine biological one (even if only on the father’s side)
established by a legally valid birth certificate, and above all if the duration
of cohabitation were sufficient to establish the existence of a genuine family
life shared by parents and child and the real exercise of parental
responsibility. The Government noted, however, that neither of the applicants
had a biological link to the child. They concluded that family life had never
begun in the present case.

118. The impugned birth certificate also contravened public order in that
it referred to the parents as the “biological parents” which, according to the
Government, was untrue. The Government also disagreed with theapplicants’
argument that the birth certificate issued by the Russian authorities had been
in accordance with Russian law. They explained that Russian legislation
specifically required the existence of a biological tie between the child and at
least one of the intended parents. Indeed, this point had been taken into
consideration by the Campobasso Court of Appealwhen it decided not to
authorise registration of the birth certificate (judgment of 3 April 2013).

119. The Government further submitted that in 2011 the applicants no
longer met the age criteria that would have enabled them to adopt the child in
question. They added that de facto family life could not be founded on an
unlawful situation such as that brought about by the applicants, who could
have adopted a child, given that they had obtained the relevant authorisation
to adopt in 2006. The applicants could have chosen not to break the law.

120. Moreover, the Government pointed out that, under the Court’s case-
law, Article 8 did not guarantee either the right to found a family or theright
to adopt.

121. The Government accused the applicants of having taken the
responsibility of bringing to Italy a child who was completely unrelated to
them, in breach of the relevant legislation. Their actions had been deliberate,
and the fact that they had entered into a contract to purchase a newborn
baby had compromised their position from the outset. The Government could
not envisage any measure which could render this situation lawful.

122. Furthermore, the Government argued that the State enjoyed a wide
margin of appreciation with regard to surrogate motherhood and assisted
reproduction techniques. The transportation of the second applicant’s seminal
fluid was in breach of the Medically Assisted Reproduction Act and
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Legislative Decree no. 191/2007 implementing Directive 2004/23/EC on
setting standards of quality and safety for the donation, procurement, testing,
processing, preservation, storage and distribution of human tissues and cells.
In addition, having regard to the fact that the child had no biological ties to
the applicants, the Government expressed doubts as to the validity of the
consent given by the surrogate mother and to the lawfulness of the protocol
followed in Russia.

123. Part of the Government’s observations focused on the issue of non-
recognition of the foreign birth certificate (a complaint declared inadmissible
by the Chamber); they pointed out that, under the Italian Civil Code, the only
possible biological mother was the woman who had given birth to the child,
which was not the case here.

124. As to the measures to remove the child on a permanent basis, the
Government submitted that these had had a legal basis and agreed with the
Chamber that they corresponded to a legitimate aim.

125. As to their necessity, the Government emphasised that Italian law
recognised a parent-child relationship only in the event of a biological tie or
an adoption which complied with the safeguards set out in the Adoption
Act. They argued that it was through this legislative, political and ethical
choice that the Italian State had decided to protect the interests of minors
and to satisfy the requirements of Article 3 of the UN Convention on the
Rights of the Child. This choice afforded no discretion to the courts.

126. Inthe Government’s view, the measures taken by the domestic courts
were based on a careful assessment of the situation. The Government pointed
out that the minors courts, which reached their decisions on acollegial basis,
were composed of two professional judges and two layjudges who had
specific training in psychiatry, biology, criminal anthropology, pedagogy or
psychology. In the present case, the Campobasso Court had taken into
account the child’s psychosocial profilein assessing his interests, and
expressed doubts as to the applicants’ abilities to love and educate the child.

127. The Government stressed that the impugned measures had been
taken to ensure that the child could enjoy a private and family life in another
family that was capable of protecting his health and providing for his sound
and safe development and a definite identity. The Italian authorities had
sought to strike a balance between competing interests, including those of the
child, whose best interests were treated as the primary consideration. In the
Government’s view, they had complied with the national legislation, in line
with the margin of appreciation afforded to them in this area, and had reacted
to the conduct of the applicants, who had breached the law on assisted
reproduction.

128. The Government observed that the Court of Cassation had reached
the same conclusion with regard to similar measures taken by the authorities
in a comparable case, where the child had been born in Ukraine (see
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paragraph 70 above). The Government asked the Court to respect the
principle of subsidiarity and the margin of appreciation left to the States and
not to substitute its assessment for that of the national authorities.

129. In view of these considerations, the Government submitted that the
application raised no issues under Article 8 of the Convention.

130. Lastly, the Government turned in the final section of their
observations to gestational surrogacy and the Medically Assisted
Reproduction Act, which prohibits this practice. They emphasised that the
applicants had had recourse to an ethically unacceptable commercial practice
in respect of which no European consensus existed. The Government
criticised the Chamber judgment on the ground that it did not contain a
chapter on comparative European law on gestational surrogacy arrangements.
In view of the absence of a common standard, and the fact that certain States
allowed the practice of surrogate motherhood, the Government condemned
the growth of “reproductive tourism” and notedthat the legal issues in this
area were thorny ones, given the lack of harmonisation in the States’ legal
systems. They considered that, in the lightof the lack of consensus in the
States’ domestic laws, and an absence of international regulations, the Court
ought to allow the States a wide margin of appreciation in this area.

C. The Court’s assessment

1. Preliminary considerations

131. The Court notes at the outset that the child T.C. was born from an
embryo obtained from an ova donation and a sperm donation provided by
unknown donors, and was brought into the world in Russia by a Russian
woman who waived her rights to him. There was therefore no biological tie
between the applicants and the child. The applicants paid approximately EUR
50,000 to receive the child. The Russian authorities issued a birth certificate
stating that they were the parents under Russian law. The applicants then
decided to bring the child to Italy and to live there with him. The child’s
genetic origins remain unknown. The present case thus concernsapplicants
who, acting outside any standard adoption procedure, brought to Italy from
abroad a child who had no biological tie with either parent, and who had been
conceived — according to the domestic courts — through assisted reproduction
techniques that were unlawful under Italian law.

132. The Court notes that in the cases of Mennesson v. France(no.
65192/11, ECHR 2014 (extracts)) and Labassee v. France (no.
65941/11, 26 June 2014), two pairs of intended parents had resorted to
gestational surrogacy in the United States and had settled with their children
in France. In those cases the existence of a biological tie between the father
and the children was proven and the French authorities had never envisaged
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separating the children from the parents. The issue at the heart of those
cases was the refusal to register the particulars of a birth certificate drawn up
abroad in undisputed compliance with the legislation of the country of origin,
and the children’s right to obtain recognition of the legal parent-child
relationship. The parents and children were all applicants before the Court.

133. Unlike the above-cited Mennesson and Labassee cases, the present
Article 8 complaint does not concern the registration of a foreign birth
certificate and recognition of the legal parent-child relationship in respect of
a child born from a gestational surrogacy arrangement (see paragraph 84
above). What is at issue in the present case are the measures taken by the
Italian authorities which resulted in the separation, on a permanent basis, of
the child and the applicants. Indeed, the domestic courts stated that the case
did not involve a “traditional” surrogacy arrangement, given that the
applicants’ biological material had not been used. They emphasised thefailure
to comply with the procedure laid down by the legislation on international
adoption and the breach of the prohibition on using donated gametes within
the meaning of section 4 of the Medically Assisted Reproduction Act (see the
relevant passage of the decision by the Minors Court, paragraph 37 above).

134. Therefore the legal questions at the heart of the case are: whether,
given the circumstances outlined above, Article 8 is applicable; in the
affirmative, whether the urgent measures ordered by the Minors Court,which
resulted in the child’s removal, amount to an interference in the applicants’
right to respect for their family life and/or their private lifewithin the
meaning of Article 8 § 1 of the Convention and, if so, whetherthe impugned
measures were taken in accordance with Article 8 § 2 of the Convention.

135. Lastly, the Court points out that the child T.C. is not an applicant in
the proceedings before the Court, the Chamber having dismissed the
complaints raised by the applicants on his behalf (see paragraph 86 above).
The Court is called upon to examine solely the complaints raised by the
applicants on their own behalf (see, a contrario, Mennesson, cited above,
§§ 96-102, and Labassee, cited above, §§ 75-81).

2. Applicability of Article 8 of the Convention

136. The Court reiterates that the Chamber concluded that there existed
a de facto family life between the applicants and the child (see § 69 of the
Chamber judgment). It further considered that the situation complained of
also related to the second applicant’s private life, in that what was at stake for
him was the establishment of a biological tie with the child (see § 70 of the
Chamber judgment). It followed that Article 8 of the Convention was
applicable in the present case.

137. The Government challenged the existence of a family life in the
present case, relying essentially on the absence of a biological link between
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the applicants and the child and on the illegality of the applicants’ conduct
under Italian law. They submitted that, in view of the applicants’ unlawful
conduct, no tie protected by Article 8 of the Convention could exist between
them and the child. They also argued that the applicants had lived with the
child for only eight months.

138. The applicants asked the Court to recognise the existence of afamily
life, in spite of the lack of a biological tie with the child and the non-
recognition of a parent-child relationship under Italian law. Essentially, they
argued that a legal parental relationship was recognised in Russian law and
that they had formed close emotional ties with the child during the first eight
months of his life.

139. The Court must therefore reply to the question whether the facts in
the present case fall within the applicants’ family life and/or private life.

(a) Family life

i. Relevant principles

140. The existence or non-existence of “family life” is essentially a
question of fact depending upon the existence of close personal ties (see
Marckx v. Belgium, 13 June 1979, § 31, Series A no. 31, and K. and T.
v. Finland, cited above, § 150). The notion of “family” in Article 8 concerns
marriage-based relationships, and also other de facto “family ties” where the
parties are living together outside marriage or where other factors
demonstrated that the relationship had sufficient constancy (see Kroon and
Others v. the Netherlands, 27 October 1994, § 30, Series A no. 297-C;
Johnston and Others v. Ireland, 18 December 1986, § 55, Series A no. 112;
Keegan v. Ireland, 26 May 1994, § 44, Series A, no. 290; and X, Y and Z
v. the United Kingdom, 22 April 1997, § 36, Reports 1997-11).

141. The provisions of Article 8 do not guarantee either the right to
found a family or the right to adopt (see E.B. v. France [GC], no. 43546/02,
§ 41, 22 January 2008). The right to respect for “family life” does not
safeguard the mere desire to found a family; it presupposes the existence of
a family (see Marckx, cited above, § 31), or at the very least the potential
relationship between, for example, a child born out of wedlock and his or her
natural father (see Nylund v. Finland (dec.), mno.27110/95, ECHR
1999-VI), or the relationship that arises from a genuine marriage, even if
family life has not yet been fully established (see Abdulaziz, Cabalesand
Balkandaliv. the United Kingdom, 28 May 1985, § 62, Series A no. 94),
or the relationship between a father and his legitimate child even ifit proves,
years later, to have had no biological basis (see Nazarenko
v. Russia, no. 39438/13, § 58, ECHR 2015 (extracts)), or the relationship
that arises from a lawful and genuine adoption (see Pini and Othersv.
Romania, nos. 78028/01 and 78030/01, § 148, ECHR 2004-V (extracts)).
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ii. Application to the present case

142. It is not contested that there is no biological tie between the
applicants and the child. However, the parties submitted differing arguments
as to whether the applicants were bound to the child by a legal parental
relationship that was recognised under Russian law (see paragraphs 107 and
118 above).

143. Admittedly, as the Government indicated in their observations (see
paragraph 118 above), the question of the birth certificate’s compliance with
Russian law was examined by the Campobasso Court of Appeal which
confirmed the refusal to register the disputed certificate, holding that it was
in breach of Russian law (see paragraph 47 above). The applicants did not
challenge this argument before the Court of Cassation (see paragraph 84
above).

144. However, the wording of the provisions of Russian law applicable
on 27 February 2011, the date of the child’s birth, and on 10 March 2011,
the date on which the applicants were registered as parents in Moscow, seems
to confirm the applicants’ argument before the Court that the existence of a
biological tie between the child and the intended parents was not explicitly
required under Russian law at the relevant time (see paragraphs 73-74 and
107 above). In addition, the certificate in question merely indicates that the
applicants were the “parents”, without specifying whether they were the
biological parents (see paragraph 16 above).

145. The Court notes that the question of the birth certificate’s
compatibility with Russian law was not examined by the Minors Court in
the context of the urgent measures adopted in respect of the child.

146. Before the Italian courts, the parental authority exercised by the
applicants in respect of the child was recognised by implication in so far as
a request was made for its suspension (see paragraph 23 above). However,
the parental authority in question was uncertain, for the following reasons.

147. The applicants’ situation was in conflict with national law.
According to the Campobasso Minors Court (see paragraph 37 above), and
irrespective of the criminal-law aspects, there had been illegality, firstly in
that they had brought to Italy a foreign child who had no biological ties with
either parent, in breach of the rules laid down on international adoption, and,
secondly, in that they had entered into an agreement providing for the handing
over of the second applicant’s seminal fluid in order to fertilise ovocytes from
another woman, which was in breach of the prohibition in Italian law on
heterologous assisted reproduction.

148. The Court must ascertain whether, in the circumstances of the case,
the relationship between the applicants and the child came within the sphere
of family life within the meaning of Article 8. The Court accepts, in certain
situations, the existence of de facto family life between an adult or adults
and a child in the absence of biological ties or a recognised legal tie,provided
that there are genuine personal ties.
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149. In spite of the absence of a biological tie and of a parental

relationship that was legally recognised by the respondent State, the Court
has found that there existed family life between the foster parents who had
cared for a child on a temporary basis and the child in question, on account
of'the close personal ties between them, the role played by the adultsvis-a-vis
the child, and the time spent together (see Moretti and Benedetti
v. Italy, no. 16318/07, § 48, 27 April 2010, and Kopf and Liberda v. Austria,
no. 1598/06, § 37, 17 January 2012). In the case of Moretti and Benedetti, the
Court attached importance to the fact that the child had arrived in the family
at the age of one month and that, for nineteen months, the applicants had
shared the first important stages of his young life with the child. It also noted
that the court-ordered reports on the family showed that the child was well
integrated in the family and deeply attached to the applicants and to their
children. The applicants had also provided for the child’s social development.
These elements were sufficient for the Court to find that there existed between
the applicants and the child a close inter-personal bond and that the applicants
behaved in every respect as her parents, so that “de facto” ‘family ties” existed
between them (see Moretti and Benedetti, cited above,
§§ 49-50). The Kopf and Liberda case concerned a foster family which had
cared, over a period of about forty-six months, for a child who had arrived
in their home at the age of two. Here too the Court concluded that family
life existed, given that the applicants had a genuine concern for the child’s
well-being and that an emotional bond had developed between the individuals
concerned (see Kopf and Liberda, cited above, § 37).

150. In addition, in the case of Wagner and JM.W.L. v. Luxembourg (no.
76240/01, § 117, 28 June 2007) — which concerned the inability to obtain
legal recognition in Luxembourg of a Peruvian judicial decisionpronouncing
the second applicant’s full adoption by the first applicant — the Court
recognised the existence of family life in the absence of legal recognition of
the adoption. It took into consideration that de facto family ties had existed
for more than ten years between the applicants and that the first applicant had
acted as the minor child’s mother in every respect.

151. It is therefore necessary, in the instant case, to consider the quality
of'the ties, the role played by the applicants vis-a-vis the child and the duration
of the cohabitation between them and the child. The Court considers that the
applicants had developed a parental project and had assumed their role as
parents vis-a-vis the child (see, a contrario, Giusto, Bornacin and V. v. Italy
(dec.), no. 38972/06, 15 May 2007). They had forged close emotional bonds
with him in the first stages of his life, the strength of which was, moreover,
clear from the report drawn up by the team of social workers following a
request by the Minors Court (see paragraph 25 above).

152. With regard to the duration of the cohabitation between the
applicants and the child in this case, the Court notes that the applicants and
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the child lived together for six months in Italy, preceded by a period of
about two months’ shared life between the first applicant and the child in
Russia.

153. It would admittedly be inappropriate to define a minimal duration of
shared life which would be necessary to constitute de facto family life, given
that the assessment of any situation must take account of the “quality”of the
bond and the circumstances of each case. However, the duration ofthe
relationship with the child is a key factor in the Court’s recognition ofthe
existence of a family life. In the above-cited case of Wagner and JM.W.L.,
the cohabitation had lasted for more than ten years. Equally, in the Nazarenko
case (cited above, § 58), in which a married man had assumed the parental
role before discovering that he was not the child’s biological father, the period
spent together had lasted more than five years.

154. 1t is true that, in the present case, the duration of cohabitation with
the child was longer than that in the case of D. and Others v. Belgium
((dec.) no. 29176/13, § 49, 8 July 2014), in which the Court held that family
life, protected by Article 8, had existed for only two months before the
temporary separation of a Belgian couple and a child born in Ukraine to a
surrogate mother. In that case, however, there was a biological tie with at least
one of the parents and cohabitation had subsequently resumed.

155. As to the second applicant’s argument that he had been persuaded
that he was the child’s biological father, given that his seminal fluid had been
handed over to the clinic, the Court considers that that belief — which was
proved to be unfounded in August 2011 by the result of the DNA test — cannot
compensate for the short duration of the period in which he lived together
with the child (see, a contrario, Nazarenko, cited above, § 58) and does not
therefore suffice to establish a de facto family life.

156. Although the termination of their relationship with the child is not
directly imputable to the applicants in the present case, it is nonetheless the
consequence of the legal uncertainty that they themselves created in respect
of'the ties in question, by engaging in conduct that was contrary to Italian law
and by coming to settle in Italy with the child. The Italian authorities reacted
rapidly to this situation by requesting the suspension of parental authority and
opening proceedings to make the child available for adoption (see paragraphs
22-23 above). The present case differs from the above-cited cases of Kopf,
Moretti and Benedetti, and Wagner, where the child’s placement with the
applicants was respectively recognised or tolerated bythe authorities.

157. Having regard to the above factors, namely the absence of any
biological tie between the child and the intended parents, the short duration
of the relationship with the child and the uncertainty of the ties from a legal
perspective, and in spite of the existence of a parental project and the quality
of the emotional bonds, the Court considers that the conditions enabling it to
conclude that there existed a de facto family life have not been met.
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158. In these circumstances, the Court concludes that no family life
existed in the present case.

(b) Private life

i. Relevant principles

159. The Court reiterates that the notion of “private life” within the

meaning of Article 8 of the Convention is a broad concept which does not
lend itself to exhaustive definition. It covers the physical and psychological
integrity of a person (see X and Y v. the Netherlands, 26 March 1985, § 22,
Series A no. 91) and, to a certain degree, the right to establish and develop
relationships with other human beings (see Niemietz v. Germany, 16
December 1992, § 29, Series A no. 251-B). It can sometimes embrace aspects
of an individual’s physical and social identity (see Mikuli¢ v.
Croatia, no. 53176/99, § 53, ECHR 2002-I). The concept of private life also
encompasses the right to “personal development” or the right to self-
determination (see Pretty v. the United Kingdom, no. 2346/02,
§ 61, ECHR 2002-I1II), and the right to respect for the decisions both to have
and not to have a child (see Evans v. the United Kingdom [GC],no.
6339/05, § 71, ECHR 2007-1, and 4, B and C v. Ireland [GC],no.
25579/05, § 212, ECHR 2010).

160. In its judgment in the case of Dickson v. the United Kingdom([GC],
no. 44362/04, § 66, ECHR 2007-V), concerning the refusal to grant the
applicants — a prisoner and his wife — artificial insemination facilities, the
Court concluded that Article 8 was applicable, in that the refusal of artificial
insemination facilities at issue concerned their private and family lives,
specifying that those notions incorporate the right to respect for their decision
to become genetic parents. In the case of S.H. and Others
v. Austria ([GC], no. 57813/00, § 82, ECHR 2011)— which concerned couples
wishing to have a child using gametes from donors — the Court held that the
right of a couple to conceive a child and to make use of medically assisted
reproduction for that purpose is also protected by Article 8, as sucha choice
is an expression of private and family life.

ii. Application to the present case

161. The Court considers that there is no valid reason to understand the
concept of “private life” as excluding the emotional bonds created and
developed between an adult and a child in situations other than the classic
situations of kinship. This type of bond also pertains to individuals’ life and
social identity. In certain cases involving a relationship between adults and a
child where there are no biological or legal ties the facts may nonetheless
fall within the scope of “private life” (see X. v. Switzerland, no. 8257/78,
Commission decision of 10 July 1978, Decisions and Reports 5, and, mutatis
mutandis, Niemietz, cited above, § 29).
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162. In particular, in the above-cited case of X. v. Switzerland, the
Commission examined the situation of an individual who had been entrusted
by friends with the care of their child, a task which she fulfilled. When,
several years later, the authorities decided that the child could no longer
remain with the individual in question, since the parents had asked toresume
caring for him, the applicant lodged an appeal in order to be able to keep the
child, relying on Article 8 of the Convention. The Commissionheld that
the applicant’s private life was involved, in that she was deeply attached to
the child.

163. In the present case, the Court notes that the applicants had a genuine
intention to become parents, initially by attempts to conceive via in vitro
fertilisation, then by applying for and obtaining formal approval to adopt, and,
lastly, by turning to ova donation and the use of a surrogate mother. A major
part of their lives was focused on realising their plan to become parents, in
order to love and bring up a child. Accordingly, what is at issue is the right to
respect for the applicants’ decision to become parents (see S.H. and Others v.
Austria, cited above, § 82), and the applicants’ personal development through
the role of parents that they wished to assume vis-a-vis the child. Lastly,
given that the proceedings before the Minors Court concerned the issue of
biological ties between the child andthe second applicant, those proceedings
and the establishment of the genetic facts had an impact on the second
applicant’s identity and the relationship between the two applicants.

164. In the light of these considerations, the Court concludes that the facts
of the case fall within the scope of the applicants’ private life.

(¢) Conclusion

165. In view of the foregoing, the Court concludes that there was no
family life between the applicants and the child. It considers, however, that
the impugned measures pertained to the applicants’ private life. It follows that
Article 8 of the Convention applies under this head.

3. Compliance with Article 8 of the Convention

166. The applicants in the present case were affected by the judicial
decisions which resulted in the child’s removal and his being placed in the
care of the social services with a view to adoption. The Court considers that
the measures taken in respect of the child — removal, placement in a home
without contact with the applicants, being placed under guardianship —
amounted to an interference with the applicants’ private life.

167. Such interference will be in breach of Article 8 of the Convention
unless it can be justified under paragraph 2 of Article 8 as being “in
accordance with the law”, pursuing one or more of the legitimate aims listed
therein, and being “necessary in a democratic society” in order to achieve
the aim or aims concerned.
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(a) “In accordance with the law”

168. The applicants submitted that the manner of applying Italian law and,
in particular, section 8 of the Adoption Act — defining a minor child ina state
of abandonment as one who is deprived of all emotional or material support
from the parents or the members of his family responsible forproviding such
support — amounted to an arbitrary choice on the part of the Italian courts.

169. The Court reiterates that, according to its settled case-law, the
expression “in accordance with the law” not only requires that the impugned
measure should have some basis in domestic law, but also refers to the quality
of the law in question, requiring that it should be accessible to the person
concerned and foreseeable as to its effects (see Rotaru v. Romania [GC], no.
28341/95, § 52, ECHR 2000-V, and Centro Europa 7 S.r.l. andDi Stefano
v. Italy [GC], no. 38433/09, § 140, ECHR 2012). However, it is for the
national authorities, notably the courts, to interpret and apply domestic law
(see Kruslin v. France, 24 April 1990, § 29, Series A no. 176-A; Kopp
v. Switzerland, 25 March 1998, § 59, Reports 1998-11; and Centro Europa 7
S.r.l. and Di Stefano, cited above, § 140; see also Delfi AS v. Estonia [GC],
no. 64569/09, § 127, ECHR 2015).

170. Like the Chamber (see § 72 of the Chamber judgment), the Grand
Chamber considers that the choice by the national courts to apply the Italian
law on parentage, and not to base their decisions on the birth certificate issued
by the Russian authorities and certified by them, was compatiblewith the
1961 Hague Convention (see paragraph 75 above). Under Article 5 of that
Convention, the only effect of the certificate was to certify the authenticity of
the signature, the capacity in which the person signing the document has acted
and, where appropriate, the identity of the seal or stamp which the document
bears. According to the explanatory report to thatConvention, the certificate
does not attest to the truthfulness of the contentof the original document.
This limitation on the legal effects deriving from the Hague Convention is
intended to preserve the right of the signatory States to apply their own
choice-of-law rules when they are required to determine the probatory force
to be attached to the content of the certified document.

171. In the present case the domestic courts applied the Italian rule on
conflict of laws which provides that the legal parent-child relationship is
determined by the national law governing the child at the time of his or her
birth (Private International Law Act, see paragraph 57 above). However, as
the child had been conceived from the gametes of unknown donors, his
nationality was not established in the eyes of the Italian courts.

172. Section 37bis of the Adoption Act provides that, for the purposes of
adoption, placement and urgent measures, Italian law is applicable to foreign
minors who are in Italy (see paragraphs 63 and 65 above). The situation of
the child T.C., whose nationality was unknown, and who had
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been born abroad to unknown biological parents, was equated with that of a
foreign minor.

173. In such a situation, the Court considers that the application ofltalian
law by the national courts, giving rise to the finding that the childwas in a
“state of abandonment”, was foreseeable.

174. Tt follows that the interference with the applicants’ private life was
“in accordance with the law”.

(b) Legitimate aim

175. The Government agreed with the Chamber judgment, which had
accepted that the measures in question were intended to ensure ‘“the
prevention of disorder” and to protect the child’s “rights and freedoms”.

176. The applicants disagreed that those measures served to protect the
child’s “rights and freedoms”.

177. In so far as the applicants’ conduct ran counter to the Adoption Act
and the Italian prohibition on heterologous artificial reproduction techniques,
the Grand Chamber accepts the Chamber’s view that the measures taken in
respect of the child pursued the aim of “preventingdisorder”. Moreover, it
accepts that those measures were also intended to protect the “rights and
freedoms” of others. The Court regards as legitimate under Article 8 § 2 the
Italian authorities’ wish to reaffirm the State’s exclusive competence to
recognise a legal parent-child relationship — and this solely in the case of a
biological tie or lawful adoption — with a view to protecting children.

178. The impugned measures thus pursued legitimate aims.

(c) Necessity in a democratic society

i. Relevant principles

179. The Court reiterates that in determining whether an impugned
measure was ‘“necessary in a democratic society”, it will consider whether,
in the light of the case as a whole, the reasons adduced to justify that measure
were relevant and sufficient for the purposes of paragraph 2 of Article 8 (see,
among many other authorities, Parrillo v. Italy [GC], no. 46470/11, §
168, ECHR 2015; S.H. and Others v. Austria, cited above,

§ 91; and K. and T. v. Finland, cited above, § 154).

180. In cases arising from individual applications the Court’s task is not
to review the relevant legislation or practice in the abstract; it must as far as
possible confine itself, without overlooking the general context, toexamining
the issues raised by the case before it (see S.H. and Others
v. Austria, cited above, § 92, and Olsson v. Sweden (no. 1), 24 March 1988,
§ 54, Series A no. 130). Consequently, the Court’s task is not to substitute
itself for the competent national authorities in determining the most
appropriate policy for regulating the complex and sensitive matter of the
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relationship between intended parents and a child born abroad as a result of
commercial surrogacy arrangements and with the help of a medically-assisted
reproduction technique, both of which are prohibited in the respondent State.

181. According to the Court’s established case-law, the notion of
necessity implies that the interference corresponds to a pressing social need
and, in particular, that it is proportionate to the legitimate aim pursued, regard
being had to the fair balance which has to be struck between the relevant
competing interests (see 4, B and C v. Ireland, cited above, § 229). In
determining whether an interference was “necessary in a democraticsociety”
the Court will take into account that a margin of appreciation is leftto the
national authorities, whose decision remains subject to review by the Court
for conformity with the requirements of the Convention (see X, Y and Z v. the
United Kingdom, cited above, § 41).

182. The Court reiterates that a number of factors must be taken into
account when determining the breadth of the margin of appreciation to be
enjoyed by the State when deciding any case under Article 8 of the
Convention (see, among many other authorities, S.H. and Others v. Austria,
cited above, § 94; and Hdmdldinen v. Finland [GC], no. 37359/09, § 67,
ECHR 2014). Where a particularly important facet of an individual’s
existence or identity is at stake, the margin allowed to the State will normally
be restricted (see Evans, cited above, § 77). Where, however, thereis no
consensus within the member States of the Council of Europe, either as to
the relative importance of the interest at stake or as to the best meansof
protecting it, particularly where the case raises sensitive moral or ethical
issues, the margin will be wider (see Evans, cited above, § 77; and 4, B and
C v. Ireland, cited above, § 232). There will usually be a wide margin of
appreciation accorded if the State is required to strike a balance between
competing private and public interests or Convention rights (see Evans, cited
above, § 77, and Dickson, cited above, § 78).

183. While the authorities enjoy a wide margin of appreciation in the area
of adoption (see Wagner and J M.W.L., cited above, § 128) or in assessing
the necessity of taking a child into care (see Kutzner v. Germany, no.
46544/99, § 67, ECHR 2002-I), in particular where an emergency situation
arises, the Court must still be satisfied in the particular case that there existed
circumstances justifying the removal of the child (see Zhouv. Italy, no.
33773/11, § 55, 21 January 2014).

184. As regards the Court’s recognition that the States must in principle
be afforded a wide margin of appreciation regarding matters which raise
delicate moral and ethical questions on which there is no consensus at
European level, the Court refers, in particular, to the nuanced approach
adopted on the issue of heterologous assisted fertilisation in S.H. and Others
v. Austria (cited above, §§ 95-118) and to the analysis of the margin of
appreciation in the context of surrogacy arrangements and the legal



44 PARADISO AND CAMPANELLI v. ITALY JUDGMENT

recognition of the parent-child relationship between intended parents and
the children thus legally conceived abroad in Mennesson (cited above,
§§ 78-79).

ii. Application of the principles to the present case

185. The applicants alleged that the child’s removal had been neither
necessary nor based on relevant and sufficient reasons, and that the domestic
courts took their decision based solely on the defence of public order, without
assessing the interests at stake. In this connection, they pointed out that the
reports drawn up by the welfare service and the consultant psychologist
appointed by them — which were extremely positive as to their capacity to
love and care for the child — had been completely disregarded by the courts.

186. The Government argued that the decisions taken by the courts had
been necessary in order to restore legality and that the child’s interests had
been taken into account in those decisions.

187. The Court must therefore assess the measures ordering the child’s
immediate and permanent removal and their impact on the applicants’ private
life.

188. It notes in this connection that the national courts based their
decisions on the absence of any genetic ties between the applicants and the
child and on the breach of domestic legislation concerning international
adoption and on medically assisted reproduction. The measures taken by the
authorities were intended to ensure the immediate and permanent rupture of
any contact between the applicants and the child, and the latter’s placement
in a home and also under guardianship.

189. In its decision of 20 October 2011, the Campobasso Minors Court
had regard to the following elements (see paragraph 37 above). The first
applicant had stated that she was not the genetic mother; the ova came from
an unknown woman; the DNA tests carried out on the second applicant and
the child had shown that there was no genetic tie between them; the applicants
had paid a considerable amount of money; contrary to his statements, there
was nothing to prove that the second applicant’s genetic material had actually
been taken to Russia. In those circumstances, this was not a case involving
traditional surrogate motherhood, since the child hadno genetic ties with the
applicants. The only certainty was the identity of thesurrogate mother, who
was not the genetic mother and who had waived her rights to the child after
his birth. The identity of the genetic parents remained unknown. The
applicants had acted unlawfully since, firstly, they had brought a child to Italy
in breach of the Adoption Act. According to thatstatute, before bringing a
foreign child to Italy, candidates for international adoption were required to
apply to an authorised organisation and then to request the involvement of the
Commission for Inter-country Adoption, the only body competent to
authorise entry and permanent residence of a
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foreign child in Italy. Section 72 of the Act made conduct contravening
these rules liable to prosecution, but assessment of the criminal-law aspect
of'the situation was not within the competence of the minors courts. Secondly,
the agreement concluded between the applicants and the company
Rosjurconsulting was in breach of the Medically Assisted Reproduction Act,
section 4 of which prohibited heterologous assisted fertilisation. It was
necessary to bring this unlawful situation to an end, and the only way to do
so was to remove the child from the applicants.

190. The Minors Court recognised that the child would suffer harm from
the separation but, given the short period spent with the applicants and his
young age, it considered that this trauma would not be irreparable, contrary
to the opinion of the psychologist appointed by the applicants. It indicated
that a search should begin immediately for another couple who could care for
the child and attenuate the consequences of the trauma. In addition, having
regard to the fact that the applicants had preferred to circumvent the Adoption
Act in spite of the authorisation obtained by them, it could be thought that the
child resulted from a narcissistic desire on the part of the couple or that he
was intended to resolve problems in their relationship. In consequence, the
court expressed doubts as to the applicants’ genuine affective and educational
abilities.

191. Furthermore, the Campobasso Court of Appeal upheld the decision
of the Minors Court, and also held that the child was in a “state of
abandonment” within the meaning of the Adoption Act. It emphasised the
urgency in deciding on the measures in his respect, without awaiting the
outcome of the proceedings on registration of the birth certificate (see
paragraph 40 above).

o. The margin of appreciation

192. The Court must examine whether those grounds are relevant and
sufficient and whether the national courts struck a fair balance between the
competing public and private interests. In doing so, it must first determine the
breadth of the margin of appreciation to be accorded to the State in this area.

193. According to the applicants, the margin of appreciation isrestricted,
given that the subject of the present case is the child’s permanent removal and
that the child’s best interests ought to be paramount (seeparagraph 110
above). In the Government’s submission, the authorities enjoy a wide margin
of appreciation with regard to surrogate motherhood and techniques for
medically assisted reproduction (see paragraph 122 above).

194. The Court observes that the facts of the case touch on ethically
sensitive issues — adoption, the taking of a child into care, medically assisted
reproduction and surrogate motherhood — in which member States enjoy a
wide margin of appreciation (see paragraph 182 above).
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195. In contrast to the situation in the Mennesson judgment (cited above,
§§ 80 and 96-97), the questions of the child’s identity and recognition of
genetic descent do not arise in the present case since, on the one hand, any
failure by the State to provide the child with an identity cannot be pleaded
by the applicants, who do not represent him before the Court and, on the other,
there are no biological links between the child and the applicants. In addition,
the present case does not concern the choice to become genetic parents, an
area in which the State’s margin of appreciation is restricted (seeDickson,
cited above, § 78). Nonetheless, even where, as here, the State enjoys a wide
margin of appreciation, the solutions reached are not beyond the scrutiny of
the Court. It 1s for the latter to examine carefully the arguments taken into
consideration when reaching the impugned decision and to determine whether
a fair balance has been struck between the competing interests of the State
and those of the individuals directly affected by the decision (see, mutatis
mutandis, S.H. and Others v. Austria, cited above, § 97).

B. Relevant and sufficient reasons

196. As regards the reasons put forward by the domestic authorities, the
Court observes that they relied in particular on two strands of argument:
they had regard, firstly, to the illegality of the applicants’ conduct and,
secondly, to the urgency of taking measures in respect of the child, whom
they considered to be “in a state of abandonment” within the meaning of
section 8 of the Adoption Act.

197. The Court has no doubt that the reasons advanced by the domestic
courts are relevant. They are directly linked to the legitimate aim of
preventing disorder, and also that of protecting children — not merely the child
in the present case but also children more generally — having regard to the
prerogative of the State to establish descent through adoption and through the
prohibition of certain techniques of medically assisted reproduction (see
paragraph 177 above).

198. Turning to the question of whether the reasons given by the domestic
courts were also sufficient, the Grand Chamber reiterates that, unlike the
Chamber, it considers that the facts of the case fall not within the scope of
family life but only within that of private life. Thus, the case is not to be
examined from the perspective of preserving a family unit, but rather from
the angle of the applicants’ right to respect for their private life,bearing in
mind that what was at stake was their right to personal development through
their relationship with the child.

199. In the particular circumstances of the case, the Court considers that
the reasons given by the domestic courts, which concentrated on the situation
of the child and the illegality of the applicants’ conduct, were sufficient.
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v. Proportionality

200. It remains to be examined whether the impugned measures were
proportionate to the legitimate aims pursued and in particular whether the
domestic courts, acting within the wide margin of appreciation accorded to
them in the present case, have struck a fair balance between the competing
public and private interests.

201. The domestic courts attached considerable weight to the applicants’
failure to comply with the Adoption Act and to the fact that they had recourse
abroad to methods of medically assisted reproduction that areprohibited in
Italy. In the domestic proceedings, the courts, focused as they were on the
imperative need to take urgent measures, did not expand on the public
interests involved; nor did they explicitly address the sensitive ethicalissues
underlying the legal provisions breached by the applicants.

202. In the proceedings before the Court, the respondent Government
submitted that in Italian law descent may be established either through the
existence of a biological relationship or through an adoption respecting the
rules set out in the law. They argued that, in making this choice, the Italian
legislature was seeking to protect the best interests of the child as required by
Article 3 of the Convention on the Rights of the Child. The Court acceptsthat,
by prohibiting private adoption based on a contractual relationship between
individuals and restricting the right of adoptive parents to introduceforeign
minors into Italy to cases in which the rules on international adoption have
been respected, the Italian legislature is seeking to protect children against
illicit practices, some of which may amount to humantrafficking.

203. Furthermore, the Government relied on the argument that the

decisions taken had to be seen against the background of the prohibition of
surrogacy arrangements under Italian law. There is no doubt that recourse to
such an arrangement raises sensitive ethical questions on which no consensus
exists among the Contracting States (see Mennesson, cited above,
§ 79). By prohibiting surrogacy arrangements, Italy has taken the view that
it is pursuing the public interest of protecting the women and children
potentially affected by practices which it regards as highly problematic from
an ethical point of view. This policy is considered very important, as the
Government have pointed out, where, as here, commercial surrogacy
arrangements are involved. That underlying public interest is also of
relevance in respect of measures taken by a State to discourage its nationals
from having recourse abroad to such practices which are forbidden on its own
territory.

204. In sum, for the domestic courts the primary concern was to put an
end to an illegal situation. Having regard to the considerations set outabove,
the Court accepts that the laws which had been contravened by the applicants
and the measures which were taken in response to their conduct served to
protect very weighty public interests.
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205. With regard to the private interests at stake, there are those of the
child on the one hand and those of applicants on the other.

206. In respect of the child’s interests, the Court reiterates that the
Campobasso Minors Court had regard to the fact that there was no biological
tie between the applicants and the child and held that a suitable couple should
be identified as soon as possible to take care of him. Given the child’s young
age and the short period spent with the applicants, the court did not agree with
the psychologist’s report submitted by the applicants, suggesting that the
separation would have devastating consequences for the child. Referring to
the literature on the subject, it notedthat the fact of mere separation from the
care-givers, without any other factors being present, would not cause a
psychopathological state in a child. It concluded that the trauma caused by
the separation would not be irreparable.

207. As to the applicants’ interest in continuing their relationship with the
child, the Minors Court had noted that there was no evidence in the file to
support their claim that they had provided the Russian clinic with the second
applicant’s genetic material. Moreover, having obtained approval forinter-
country adoption, they had circumvented the Adoption Act by bringing the
child to Italy without the approval of the competent body, namely the
Commission for Inter-Country Adoption. Having regard to that conduct, the
Minors Court expressed concern that the child might be an instrument to fulfil
a narcissistic desire of the applicants or to exorcise an individual or joint
problem. Furthermore, it considered that the applicants’ conduct threw a
“consistent shadow on their possession of genuine affectiveand educational
abilities” and doubted whether they displayed the “instinct of human
solidarity which must be present in any person wishing to bring the children
of others into their lives as their own children” (see paragraph 37 above).

208. Before entering into the question of whether the Italian authorities
duly weighed the different interests involved, the Court reiterates that the
child is not an applicant in the present case. In addition, the child was not a
member of the applicants’ family within the meaning of Article 8 of the
Convention. This does not mean however, that the child’s best interests and
the way in which these were addressed by the domestic courts are of no
relevance. In that connection, the Court observes that Article 3 of the
Convention on the Rights of the Child requires that “in all actions concerning
children ... the best interests of the child shall be a primary consideration”,
but does not however define the notion of the “best interests of the child”.

209. The present case differs from cases in which the separation of a child
from its parents is at stake, where in principle separation is a measure which
may only be ordered if the child’s physical or moral integrity is in danger
(see, among other authorities, Scozzari and Giunta, cited above,
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§§ 148-151, and Kutzner, cited above, §§ 69-82). In contrast, the Court does
not consider in the present case that the domestic courts were obliged to give
priority to the preservation of the relationship between the applicants and the
child. Rather, they had to make a difficult choice between allowing the
applicants to continue their relationship with the child, thereby legalising the
unlawful situation created by them as a fait accompli, ortaking measures
with a view to providing the child with a family in accordance with the
legislation on adoption.

210. The Court has already noted that the public interests at stake were
very weighty ones. Moreover, it considers that the Italian courts’ reasoning
in respect of the child’s interests was not automatic or stereotyped (see,
mutatis mutandis, X. v. Latvia [GC], no. 27853/09, § 107, ECHR 2013). In
evaluating the child’s specific situation, the courts considered it desirable to
place him with a suitable couple with a view to adoption, and also assessed
the impact which the separation from the applicants would have. They
concluded in essence that the separation would not cause the child grave or
irreparable harm.

211. In contrast, the Italian courts attached little weight to theapplicants’
interest in continuing to develop their relationship with a child whose parents
they wished to be. They did not explicitly address the impact which the
immediate and irreversible separation from the child would have on their
private life. However, this has to be seen against the background of the
illegality of the applicants’ conduct and the fact that their relationship with
the child was precarious from the very moment that they decided to take up
residence with him in Italy. The relationship became even more tenuous once
it had turned out, as a result of the DNA test, that there was nobiological link
between the second applicant and the child.

212. The applicants argued that the procedure suffered from a number of
shortcomings. As to the alleged failure to accept an expert opinion, the
Court observes that the Minors Court did have regard to the psychologist’s
report submitted by the applicants. However, it disagreed with itsconclusion
that the separation from the applicants would have devastating consequences
for the child. In this connection, the Court attaches importance to the
Government’s argument that the Minors Court is a specialised court which
sits with two professional judges and two expert members (see paragraph 69
above).

213. As to the applicants’ argument that the courts failed to examine
alternatives to immediate and irreversible separation from the child, the Court
observes that before the Minors Court the applicants had initially requested
that the child be temporarily placed with them with a view to subsequent
adoption. In the Court’s view, it has to be borne in mind that the proceedings
were of an urgent nature. Any measure prolonging the child’s stay with the
applicants, such as placing him in their temporary care, would
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have carried the risk that the mere passage of time would have determined the
outcome of the case.

214. Moreover, apart from the illegality of the applicants’ conduct, the
Government pointed out that they had exceeded the age limit-for adoption
laid down in section 6 of the Adoption Act, namely a maximum difference
in age of forty-five years in respect of one adopting parent and fifty-five years
in respect of the second. The Court observes that the law authorisesthe
courts to make exceptions from these age-limits. In the circumstances of the
present case, the domestic courts cannot be reproached for failing to consider
that option.

8. Conclusion

215. The Court does not underestimate the impact which the immediate
and irreversible separation from the child must have had on the applicants’
private life. While the Convention does not recognise a right to become a
parent, the Court cannot ignore the emotional hardship suffered by those
whose desire to become parents has not been or cannot be fulfilled. However,
the public interests at stake weigh heavily in the balance, while comparatively
less weight is to be attached to the applicants’ interest in their personal
development by continuing their relationship with the child. Agreeing to let
the child stay with the applicants, possibly with a view to becoming his
adoptive parents, would have been tantamount to legalisingthe situation
created by them in breach of important rules of Italian law. The Court accepts
that the Italian courts, having assessed that the child wouldnot suffer grave
or irreparable harm from the separation, struck a fair balance between the
different interests at stake, while remaining within the wide margin of
appreciation available to them in the present case.

216. It follows that there has been no violation of Article 8 of the
Convention.

FOR THESE REASONS, THE COURT,

1. Dismisses, unanimously, the Government’s preliminary objections;

2. Holds, by eleven votes to six, that there has been no violation of
Article 8 of the Convention.
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Done in English and in French, and delivered at a public hearing in the
Human Rights Building, Strasbourg, on 24 January 2017.

Roderick Liddell Luis Lopez Guerra
Registrar President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of the
Rules of Court, the following separate opinions are annexed to this judgment:

(a) concurring opinion of Judge Raimondi;

(b) joint concurring opinion of Judges De Gaetano, Pinto de
Albuquerque, Wojtyczek and Dedov;

(c) concurring opinion of Judge Dedov;

(d) joint dissenting opinion of Judges Lazarova Trajkovska, Bianku,
Laffranque, Lemmens and Grozev.

L.L.G.
R.L.
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CONCURRING OPINION OF JUDGE RAIMONDI
(Translation)

1. I am in full agreement with the conclusions reached by the Grand
Chamber in this important judgment — conclusions, moreover, which I
recommended in my dissenting opinion, drafted jointly with Judge Spano and
annexed to the Chamber judgment, namely that no violation can be found in
this case of Article 8 of the Convention.

2. IfT find it necessary to express myself through a separate opinion, it is
purely because I wish to note that the Grand Chamber’s decision to analyse
this case in the light of protection of the applicants’ private life, rather than in
the light of their family life, is, in my view, particularly appropriate.

3. Judge Spano and I had noted in our joint dissenting opinion that “We
can accept, albeit with some hesitation and subject to the comments set out
below, the majority’s conclusions that Article 8 of the Convention is
applicable in this case (see paragraph 69 of the judgment) and that there has
been interference in the applicants’ rights. ...In reality, the applicants’ de facto
family life (or private life) with the child was based on a tenuous link,
especially if one takes into consideration the very short period during which
he resided with them. We consider that the Court, in situations such as that
before it in the present case, ought to take account of the circumstances in
which the child was placed in the custody of the individuals concerned when
examining whether or not a de facto family life had been developed. We
would emphasise that Article 8 § 1 cannot, in our opinion, be interpreted as
enshrining ‘family life’ between a child and persons who haveno biological
relationship with him or her, where the facts, reasonablyclarified, suggest that
the origin of the custody is based on an illegal act, in breach of public order.
In any event, we consider that the factors related to possible illegal conduct
at the origin of the establishment of a de factofamily life must be taken
into account in the analysis of proportionality required in the context of
Article 8.”

4. Thus, I agree with the Grand Chamber’s analysis (see paragraphs
142-158) which rules out any recognition in the present case of a“family life”,
particularly in the light of the lack of any biological link between the child
and the intended parents, the short duration of the relationship with the child
and the uncertainty of the ties from a legalperspective, and its conclusion that,
despite the existence of a parentalproject and the quality of the emotional
bonds, the conditions enabling it to find that there was a de facto family life
have not been met.

5. On the other hand, I am fully convinced by the Grand Chamber’s
reasoning in reaching the conclusion that the impugned measures amounted
to an interference in the applicants’ “private life” (see, in particular,
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paragraphs 161-165 of the judgment), notwithstanding the doubts that I had
also expressed in that regard.
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JOINT CONCURRING OPINION OF JUDGES DE
GAETANO, PINTO DE ALBUQUERQUE, WOJTYCZEK
AND DEDOV

1. While we fully agree with the outcome in the instant case, we have
serious reservations as to the manner in which the judgment was reasoned.
The reasoning reveals, in our view, all the weaknesses and inconsistencies
in the approach adopted to date by the Court in Article 8 cases.

2. The application of Article 8 requires a careful definition of that
provision’s scope of application. According to the judgment, the existence
or non-existence of family life is essentially a question of fact, depending
upon the existence of close and constant personal ties (see, in particular,
paragraph 140). In our view, the proposed formula is simultaneously both too
vague and too broad. The approach seems based on the implicit assumption
that existing interpersonal ties should enjoy at least prima facie protection
against State interference. We note in this respect that close and constant
personal ties may exist out of the scope of any family life. The reasoning does
not explain the nature of those specific interpersonal ties which form family
life. At the same time, it seems to attach great importance to emotional bonds
(see paragraphs 149, 150, 151 and 157). However, emotional bonds per se
cannot create family life.

3. The various provisions of the Convention must be interpreted in the
context of the entire treaty and of other relevant international treaties. It
follows that Article 8 must be read in the context of Article 12, which
guarantees the right to marry and to found a family. Both Articles should also
be placed against the backdrop of Article 16 of the Universal Declaration of
Human Rights and Article 23 of the International Covenant on Civil and
Political Rights. This last provision, strongly inspired by Article 16 of the
Universal Declaration of Human Rights, is worded as follows:

“1. The family is the natural and fundamental group unit of society and is entitled to
protection by society and the State.

2. The right of men and women of marriageable age to marry and to found a family
shall be recognised.

3. No marriage shall be entered into without the free and full consent of the intending
spouses.

4. States Parties to the present Covenant shall take appropriate steps to ensure
equality of rights and responsibilities of spouses as to marriage, during marriage and
at its dissolution. In the case of dissolution, provision shall be made for the necessary
protection of any children.”

It is important to note the approach adopted by the Human Rights
Committee in General comment No. 19: Article 23 (The Family), § 2). The
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family is rightly understood here as a unit which has obtained legal or social
recognition in the specific State.

The very notion of unit used in the Universal Declaration, the International
Covenant on Civil and Political Rights as well as the International Covenant
on Economic, Social and Cultural Rights (Article 10) presupposes the
subjectivity of the family as a whole (i.e. the recognition of the whole family
as a right-holder) as well as the stability of interpersonal links within the
family. The emphasis placed on the naturaland fundamental character of
the family in the Universal Declaration of Human Rights and the International
Covenant on Civil and Political Rights positions the family among the most
important institutions and values to be protected in a democratic society.
Furthermore, the wording and the structure of Article 23 of the ICCPR as
well as the wording of Article 12 of the Convention clearly link the notion
of family with marriage. In the lightof all the above-mentioned provisions, a
family is to be understood a naturaland fundamental group unit of society,
founded primarily by the marriage between a man and a woman. Family life
encompasses, in the first place,ties between spouses and between parents
and their children. Through marriage the spouses not only enter into certain
legal obligations, but also opt for the legal protection of their family life. The
Convention offers strongprotection of the family founded by way of marriage.

As mentioned above, the notion of family in Articles 8 and 12 of the
Convention is based primarily on interpersonal relationships formalised in
law as well as relationships of biological kinship. Such an approach does not
exclude extending the protection of Article 8 to interpersonal relations with
more distant relatives such as those between grand-parents and grand-
children. Protection may also be warranted for certain family links
established de facto (see for instance Musioz Diaz v. Spain, no. 49151/07,
ECHR 2009, and Nazarenko v. Russia, no. 39438/13, ECHR 2015 (extracts)).
The intensity and tools for protection in such situations remain within the
discretion of the State’s policy, under the Court’s supervision.

In the event of de facto interpersonal ties which are not formalised under
the domestic law, it is necessary to look at several elements in order to
determine whether family life exists. Firstly, as the notion of family
presupposes the existence of stable ties, it is necessary to look at the nature
and stability of the interpersonal links. Secondly, in our view it is not possible
to establish the existence of family life without examining the manner in
which the interpersonal links have been established. This elementshould be
assessed both from a legal and moral perspective. Nemo auditur propriam
turpitudinem allegans. The law cannot offer protection to faits accomplis in
violation of legal rules or fundamental moral principles.

In the instant case the links between the applicants and the child were
established in violation of Italian law. They were also established in violation
of international adoption law. The applicants concluded a contract
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commissioning the conception of a child and his gestation by a surrogate
mother. The child was separated from the surrogate mother with whom he
had begun to develop a unique link (see below). Furthermore, the possible
effects on the child of his unavoidable separation from the persons who had
been caring for him for some time must be attributed to the applicants
themselves. It is not acceptable to invoke detrimental effects resulting from
one’s own illegal actions as a shield against State interference. Ex iniuria ius
non oritur.

4. The judgment stresses as an argument in favour of the applicants the
fact that the applicants had developed a “parental project” (see paragraphs
151 and 157). This argument triggers three remarks. Firstly, any parenthood
that is not based upon biological links is necessarily based upon a project and
is the result of long endeavours. The existence of a “parental project” does
not differentiate this case from other cases of parenthood that are not based
upon biological links.

Secondly, as mentioned above, the de facto link between the applicants
and the child was established illegally. The approach adopted by the majority
is not persuasive in that the existence of a parental project isconsidered
as an argument in favour of protection, irrespective of the illegal nature of the
specific project recognised in the reasoning. The fact that the applicants acted
with premeditation in order to circumvent domestic legislation serves only to
undermine their position. In the circumstances of the instant case, the
existence of a “parental project” is in reality an aggravating circumstance.

Thirdly, parenthood deserves protection irrespective of whether or not it
fell within a broader project. There is no reason to consider that Article 8
offers stronger protection to premediated acts.

5. Effective human-rights protection requires clear definitions of the
content and scope of the rights protected, as well as of the type of interference
against which a specific right offers a shield. We note in this context that
according to the majority, “the facts of the case fall within the scope of the
applicants’ private life” (see paragraph 164).

Moreover: “... what is at issue is the right to respect for the applicants’
decision to become parents (see S.H. and Others v. Austria, cited above,
§ 82), and the applicants’ personal development through the role of parents
that they wished to assume vis-a-vis the child” (see paragraph 163 of the
judgment).

The reasoning also states as follows (in paragraph 166): “The applicants
in the present case were affected by the judicial decisions which resulted in
the child’s removal and his being placed in the care of the social services with
a view to adoption. The Court considers that the measures taken in respect of
the child — removal, placement in a home without contact with theapplicants,
being placed under guardianship — amounted to an interference with the
applicants’ private life”.
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It is difficult to agree with the majority’s approach as expressed in the
passages quoted above. Firstly, the notion of “the facts of the case” is
necessarily much broader than the interference itself, even if the latter must
naturally be put in a broader context. Those “facts” may fall within the
scope of many Convention rights. The Court is required to assess not the
compatibility of the facts of the case with the Convention, but rather the
compatibility with the Convention of the specific interference complained of,
placed in its broader context. What is important is not whether the “facts of
the case” fall within the scope of the applicants’ private life, but only whether
the interference complained of comes within the scope of the applicants’ right
to protection of private life.

Secondly, it cannot be claimed that what is at stake is the right to respect
for the applicants’ decision to become parents. What is stake is not their
decision to become parents as such, but the manner in which they went
about trying to achieve that goal. The State did not interfere with the
applicants’ decision to become parents, but only with the implementation of
the applicants’ decision to become parents in violation of the law.

Thirdly, there is no doubt that the applicants were affected by the judicial
decisions which resulted in the child’s removal and his being placed in the
care of the social services with a view to adoption. This does not justify the
conclusion that the measures taken in respect of the child necessarily
amounted to an interference with the applicants’ private life. Article 8 is not
intended to protect against any acts which affect a person, but againstspecific
types of acts which amount to an interference within the meaning ofthis
provision. In order to establish the existence of an interference with a right, it
is necessary to establish first the content of the right and the types of
interference it protects against.

In conclusion, the reasoning adopted by the majority leaves it unclear what
exactly is entailed by private life, what is the scope of the protection ofthe
right recognized in Article 8, and what constitutes an interference withinthe
meaning of Article 8. We regret that the reasoning refrained from clarifying
these notions.

6. The Court rightly states (in paragraph 202) that it “accepts that, by
prohibiting private adoption based on a contractual relationship between
individuals and restricting the right of adoptive parents to introduce foreign
minors into Italy to cases in which the rules on international adoption have
been respected, the Italian legislature is seeking to protect children against
illicit practices, some of which may amount to human trafficking”.

The child in the instant case has been indeed a victim of human trafficking.
He was commissioned and purchased by the applicants. It should be noted in
this respect that the “facts of the case” fall within the ambit of several
international instruments.

Firstly, it is necessary to refer here to the Hague Convention of 29 May
1993 on Protection of Children and Cooperation in Respect of Intercountry
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Adoption. Under Article 2 of this treaty, an adoption within the scope of the
Hague Convention take places only if the required consents have not been
induced by payment or compensation of any kind and have not been
withdrawn.

Secondly, Article 35 of the Convention on the Rights of the Child is of
relevance in the instant case. It stipulates:

“States Parties shall take all appropriate national, bilateral and multilateral measures
to prevent the abduction of, the sale of or traffic in children for any purpose or in any
form.”

This provision has been complemented by the Optional Protocol to the
Convention on the Rights of the Child on the sale of children, child
prostitution and child pornography. We regret that this Protocol has been
omitted in the part of the judgment listing the relevant international
instruments. It stipulates:

“Article 1

States Parties shall prohibit the sale of children, child prostitution and child
pornography as provided for by the present Protocol.

Article 2
For the purposes of the present Protocol:

(a) Sale of children means any act or transaction whereby a child is transferred by
any person or group of persons to another for remuneration or any other
consideration; ...”

We note the very broad definition of the sale of children, which
encompasses transactions irrespective of their purpose and therefore applies
to contracts entered into for the purpose of acquiring parental rights. The
above-mentioned international treaties are evidence of a strong international
trend towards limiting contractual freedom by proscribing all kinds of
contracts having as their object the transfer of children or the transfer of
parental rights over children.

Thirdly, the relevant soft law also addresses the issue of gestational
surrogacy. Under the principles adopted by the Ad Hoc Committee of Experts
on Progress in the Biomedical Sciences of the Council of Europe (a document
referred to in paragraph 79 of the judgment):

“No physician or establishment may use the techniques of artificial procreation for
the conception of a child carried by a surrogate mother.”

It is also important to note in this context that the Declaration of the Rights
of the Child stipulates, more generally:
“The child, for the full and harmonious development of his personality, needs love

and understanding. He shall, wherever possible, grow up in the care and under the
responsibility of his parents, and, in any case, in an atmosphere of affection and of
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moral and material security; a child of tender years shall not, save in exceptional
circumstances, be separated from his mother” (Principle 6 in principio).

7. The instant case touches upon the question of gestational surrogacy.
For the purposes of this opinion, we understand gestational surrogacy as the
situation in which a woman (the surrogate mother) carries in pregnancy a
child implanted in her uterus to whom she is genetically a stranger, because
the child has been conceived from an ovum provided by another woman
(the biological mother). The surrogate mother carries the pregnancy with a
pledge to surrender the child to the third parties who commissioned the
pregnancy. The persons who commissioned the pregnancy may be the donors
of the gametes (the biological parents) but this is not necessarily the case.

We should like to present here briefly our view on this issue, pointing out
only a few points among the many aspects of this complex problem.

According to the Committee on the Rights of the Child, surrogacy without
regulation amounts to the sale of the child (see the Concluding observations
on the second periodic report of the United States of America submitted under
article 12 of the Optional Protocol to the Convention on thesale of children,
child prostitution and child, CRC/C/OPSC/USA/CO/2,

§ 29, and Concluding observations on the consolidated third and fourth
periodic reports of India, CRC/C/IND/CO/3-4, §§ 57-58).

In our view, remunerated gestational surrogacy, whether regulated or not,
amounts to a situation covered by Article 1 of the Optional Protocol to the
Convention on the Rights of the Child and is therefore illegal under
international law. We would like to stress in this context that almost all
European States currently ban commercial surrogacy (see the comparative-
law materials referred to in paragraph 81 of the judgment).

More generally, we consider that gestational surrogacy, whether
remunerated or not, is incompatible with human dignity. It constitutes
degrading treatment, not only for the child but also for the surrogate mother.
Modern medicine provides increasing evidence of the determinative impact
of the prenatal period of human life for that human being’s subsequent
development. Pregnancy, with its worries, constraints and joys, as well as the
trials and stress of childbirth, create a unique link between the biological
mother and the child. From the outset, surrogacy is focused on drastically
severing this link. The surrogate mother must renounce developing a life-
long relationship of love and care. The unborn child is not only forcibly
placed in an alien biological environment, but is also deprived of what should
have been the mother’s limitless love in the prenatal stage. Gestational
surrogacy also prevents development of the particularly strong bond which
forms between the child and a father who accompanies the mother and child
throughout a pregnancy. Both the child and the surrogate mother are treated
not as ends in themselves, but as means to satisfy the desires of other persons.
Such a practice is not compatible with the values
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underlying the Convention. Gestational surrogacy is particularly
unacceptable if the surrogate mother is remunerated. We regret that the Court
did not take a clear stance against such practices.
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CONCURRING OPINION OF JUDGE DEDOV

For the first time when ruling in favour of the respondent State the Court
has placed greater emphasis on values than on the formal margin of
appreciation. The Court has presumed that the prohibition on a private
adoption is aimed at protecting children against illicit practices, some of
which may amount to human trafficking. This is because human trafficking
goes hand in hand with surrogacy arrangements. The facts of this case clearly
demonstrate how easily human trafficking might be formally represented as
(and covered by) a surrogacy arrangement. However, the phenomenon of
surrogacy is itself quite dangerous for the wellbeing of society. I refer not to
the commercialisation of surrogacy, but to any kind of surrogacy.

In a successfully developing society all of its members contribute by
means of their talents, energy and intellect. Of course they also require

property, capital and resources, but the latter are necessary merely as
material instruments in order to apply the former. Yet even if the only valid
resource available to an individual is a beautiful or healthy body, this is not
enough to justify earning money via prostitution, pornography or surrogacy.

The Charter of Fundamental Rights of the European Union provides for
the prohibition on making the human body as such a source of financial
gain, a provision aimed at protecting the right to the physical and mental
integrity of the person (Article 3). Yet this clear declaration was at the
centre of debates among experts, who failed to find common reasons to
support that declaration and to reach definite conclusions, owing to the
complexity of the subject and the diversity of approaches by States to these
matters.

There could be many arguments in favour of surrogacy, based, for
example, on the concepts of a market economy, diversity and solidarity. Not
everyone is capable of using their intellect, as this requires considerable
intellectual efforts and life-long learning, which is a very difficult task. It is
much easier to earn money using the body, especially if one takes into account
that strong demand exists for bodies for the purpose of surrogacy, and this
demand has been quite stable for centuries. This could help to resolve
unemployment problems and to reduce social tensions. If the humanbody
participates in the economy as a valuable economic resource, this doesnot
mean that progress would stop. Those who prefer to use their brains will
continue to develop new technologies and science. In the situation of a
radically increasing global population, it could be considered reasonable,
from an economic perspective, to exploit the body.

However, we face a millennial dilemma here: human beings will survive
through natural adaptation, requiring compromise with human dignity and
integrity, or they will try to achieve a new quality of social life for all, which
would overcome the need for such compromise. The concept of
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fundamental rights and freedoms requires implementing the second option.
It is necessary for survival and development. Any compromise with human
rights and fundamental values entails the end of any civilisation. Needless
to say, this has occurred many times, both in the ancient world and in modern
history.

In fact, there are two reasons why the recipients should support surrogacy:
to escape the physical problems caused by pregnancy or to havea child in a
situation of infertility. Both types of demand would be satisfied unless a social
strategy is involved. Social strategy (based on protection of dignity) may
change the way in which the demand could be satisfied:adoption (the easiest
way to resolve social problems), development of the embryo out of the uterus
(this is not currently possible, but may be in the future through new
biotechnologies), development of the already-existing biotechnologies for
artificial fertilization which would allow every womanto enjoy pregnancy,
promoting the concept that life can be full even without children, promoting
a culture of education and the creation of new jobs. It isfor society to decide
on how it wishes to move forward: towards social progress and development
or towards stagnation and degradation. But firstof all society must determine
the values of fundamental rights, whereby this approach to private life cannot
be respected at the expense of society’s stagnation and degradation.
Surrogacy would not be a problem at all if it were used on rare occasions, but
we know that it has become a big and lucrative business for the “third world”.

As regards solidarity, I do not believe in surrogate motherhood as a
voluntary and freely-provided form of assistance for those who cannot have
children; I do not believe that this is a sincere and honest statement. Solidarity
is intended to help those whose life is at stake, but not those who merely
desire to enjoy a full private or family life. Donors should be readyto share
through their energy or property (either the surplus or a substantial part of it),
but preferably without danger to their own health and life (except in
emergency situations, such as fire or other force majeure). These factors have
played a leading role in the recent European migration crisis, when people
send a clear message to their governors: we are ready to accept the immigrants
on the basis of solidarity, but we are not ready to put our lives atrisk.

The single case when a donor can share some parts of the body with
recipients is immediately after his or her death, following conscious consent
and other procedural guarantees. Pregnancy and childbirth are highly stressful
for the donor in both physical and emotional terms; theconsequences are not
predictable, and thus, in the absence of an emergency situation, surrogacy
cannot be considered a proper way to facilitate social solidarity.

I shall not consider the ethical and moral issues, as they should not be used
for systemic analysis. They are not currently helpful in resolving the
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problem, given the wide variety of ethical and moral convictions. It would be
better to understand the reality.

According to the comparative-law survey, the number of States which
prohibit surrogacy is almost equal to those which explicitly tolerate surrogacy
carried out abroad. One may even conclude that surrogacy is “winning”, as
only one third of the Member States have explicitly prohibited it.

The statistics and the facts of the surrogacy cases examined by this Court
demonstrate that surrogacy is carried out by poor people or in poor countries.
The recipients are usually rich and glamorous. Moreover, the recipients
usually participate in or decisively influence the national parliament.
Moreover, it is extremely hypocritical to prohibit surrogacy in one’s own
country in order to protect local women, but simultaneously to permit the use
of surrogacy abroad.

Again, this is another contemporary challenge for the concept of human
rights: either we create a society which is divided between insiders and
outsiders, or we create a basis for worldwide solidarity; we create a society
which is divided between developed and undeveloped nations, or we create
a basis for the inclusive development and self-realisation for all; we create a
basis for equality or we do not. The answer is clear.

The respondent State took a very honest and uncompromising position
regarding the prohibition on any type of surrogacy. This is clear from the
position of the Government and the Italian Constitutional Court. I believe that
this position was reached with the help of Christian values (see Lautsi and
Others v. Italy [GC], no. 30814/06, ECHR 2011 (extracts)).

In Russia the situation is completely different. The Russian Constitutional
Court initially (in 2012) refused to examine the problems with surrogacy
when a surrogate mother expressed her wish to keep thechild at birth. This
problem was promptly resolved in 2013 in the Family Code, in favour of the
surrogate mother. That was the first legislative initiative to regulate surrogacy
arrangements. I have not heard any voice raised to prohibit surrogacy on the
basis of fundamental values. Meanwhile, this method of purchasing a baby
has become very popular amongst wealthyindividuals and celebrities.

As regards the biological link between the child and the adoptive parents
(surrogacy recipients), Judge Knyazev at the Russian Constitutional Court in
his separate opinion raised a problem, namely that the right of the surrogate
mother to retain the child would breach the constitutional rights ofthe
surrogacy recipients who had provided her with their genetic material. Inmy
view, this is not a major problem, as such parents could be considered donors.
The more serious problem is that, from the very outset, surrogacy contravenes
fundamental values of human civilisation and adversely affects all
participants: the surrogate mother, the adoptive parents and the child.
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Some of the adoptive parents are not married or live without a partner.
While the Family Code permits surrogacy arrangements to be concluded only
by married couples, the Russian courts took an even more “liberal” position
and allowed any person, even a fertile woman, to obtain a child in this way.
This creates, in my view, a serious problem with regard to State- authorised
human trafficking.

I believe that in order to prevent the moral and ethical degradation of
society, the Court should support value-based actions and not hide behind the
margin of appreciation. These values (dignity, integrity, equality,
inclusiveness, curiosity, self-realisation, creativity, knowledge and culture)
are not in conflict with respect for private or family life. Respect for family
life, through the existence of a biological link, was a decisive criterion in the
previous surrogacy cases against France, namely Mennesson v. France (no.
65192/11, ECHR 2014 (extracts)) and Labassee v. France (no.
65941/11, 26 June 2014), which were decided in favour of the applicants. The
lack of a biological link is also a central point of the judgment in the present
case; however, if surrogacy is not in principlecompatible with the concept of
fundamental rights, it should be counterbalanced by an individual penalty
and a public debate to prevent such a practice in the future.

I am satisfied that in the present case the Court has taken a first step
towards placing greater emphasis on values rather than on the margin of
appreciation in “ethical” cases (I ought to mention another recent Grand
Chamber case, namely Dubska and Krejzova v. the Czech Republic [GC], nos.
28859/11 and 28473/12, 15 November 2016)). It failed to do so in the above-
cited Lautsi and Others case or the Parrillo v. Italy case ([GC],no.
46470/11, ECHR 2015). Now the Court is really becoming new.

It is very difficult to choose between respect for privacy and interference
with the exercise of this right for the sake of protecting morals, given that
moral categories are not precise. However, when moral standards are linked
to human values, the decision becomes more substantiated in a long-term
perspective. This is because values are desperately needed for the progress
of society.

Ultimately, surrogacy presents one of those challenges when we must ask
ourselves who we are — a civilisation or a biomass? — in terms of the survival
of the human race as a whole. The comparative review on surrogacy shows
that surrogacy is tolerated in the majority of memberStates, and hence this
phenomenon was not even interpreted from the above perspective. I presume
that the real answer lies somewhere in the middle: the civilised nations
constitute the basis of international law, and surrogacy does not impede the
civilised development of nations. However, if one takesinto account the
numbers of those involved, directly or indirectly, in any forms of this anti-
social way of money-making, whether lawful or not, the real scale of the
problem would be impressive. When social solidarity is not
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encouraged or effectively protected in practice by the authorities (who merely
limit themselves to declarations in official documents), this raises the
problems of social discrimination and inequality, which may lead to social
destabilisation or degradation, and this threat should not be
underestimated.
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JOINT DISSENTING OPINION OF JUDGES LAZAROVA
TRAJKOVSKA, BIANKU, LAFFRANQUE, LEMMENS AND
GROZEV

1. We regret that we cannot share the view of the majority that there has
been no violation of Article 8 of the Convention. In our opinion, there has
been an interference with the applicants’ right to respect for their family
life. We are further of the opinion that in the specific circumstances of the
present case that right has been violated.

Existence of a family life

2. The majority examine the applicants’ complaint from the perspective
of the right to respect for their private life. They hold explicitly that no family
life existed (see paragraphs 140-158 of the judgment).

We prefer the approach adopted by the Chamber, which held that there had
been an interference with the applicants’ right to respect for their familylife.

3. Our starting point, like the majority’s (see paragraph 140 of the
judgment), is that the existence or non-existence of “family life” is essentially
a question of fact depending upon the real existence in practiceof close
personal ties (see K. and T. v. Finland [GC], no. 25702/94, § 150, ECHR
2001-VII, and Serife Yigit v. Turkey [GC], no. 3976/05, § 93,2
November 2010). Article 8 of the Convention makes no distinction between
the “legitimate” and the “illegitimate” family (see Marckx
v. Belgium, 13 June 1979, § 31, Series A no. 31). The notion of “family” in
Article 8 is therefore not confined solely to, for instance, marriage-based
relationships, and may encompass other de facto “family ties” where the
parties are living together, outside marriage, and their relationship has
sufficient constancy (see, among other authorities, Kroon and Others v. the
Netherlands, 27 October 1994, § 30, Series A no. 297-C, and Mikulicv.
Croatia, no. 53176/99, § 51, ECHR 2002-I).

While biological ties between those who act as parents and a child may
be a very important indication of the existence of family life, the absence of
such ties does not necessarily mean that there is no family life. The Court has
thus accepted, for example, that the relationship between a man and a child,
who had very close personal ties between them and who believed for many
years that they were father and daughter, until it was eventuallyrevealed that
the man was not the child’s biological father, amounted to family life (see
Nazarenko v. Russia, no. 39438/13, § 58, ECHR 2015 (extracts)). The
majority further refer, quite rightly, to a number of other cases illustrating
that it is the existence of genuine personal ties that is
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important, not the existence of biological ties or of a recognised legal tie
(see paragraphs 148-150 of the judgment, referring to Wagner and J M. W.L.
v. Luxembourg, no. 76240/01, § 117, 28 June 2007; Moretti and Benedetti
v. Italy, no. 16318/07, §§ 49-52, 27 April 2010; and Kopf and Liberda
v. Austria, no. 1598/06, § 37, 17 January 2012).

4. As to the de facto family ties in the present case, we note, with the
majority, that the applicants and the child lived together for six months in
Italy, preceded by a period of about two months’ shared life between the first
applicant and the child in Russia (see paragraph 152 of the judgment).
Moreover, and more importantly, the applicants had forged closed bonds with
the child in the first stages of his life, the strength of which was recognised
by a team of social workers (see paragraph 151 of the judgment).In short,
there was a genuine parental project, based on high-quality emotional bonds
(see paragraph 157 of the judgment).

The majority nevertheless consider that the duration of the cohabitation
between the applicants and the child was too short for the cohabitation to be
sufficient to establish a de facto family life (see paragraphs 152-154 of the
judgment). We respectfully disagree. For us it is important that the
cohabitation started from the very day the child was born, lasted until the
child was removed from the applicants, and would have continued
indefinitely if the authorities had not intervened to bring it to an end. The
majority dismiss this argument on the ground that the intervention was the
consequence of the legal uncertainty created by the applicants themselves “by
engaging in conduct that was contrary to Italian law and by coming to settle
in Italy with the child” (see paragraph 156 of the judgment). We fear that the
majority thus make a distinction between a “legitimate” and an “illegitimate”
family, a distinction that was rejected by the Court many years ago (see
paragraph 3 above), and do not give full weight to the long- established
principle that the existence or non-existence of “family life” is essentially a
question of fact (ibid.).

5. Although the period of cohabitation was in itself relatively short, we
consider that the applicants had acted as parents towards the child and
conclude that there existed, in the particular circumstances of the present case,
a de facto family life between the applicants and the child (see the Chamber
judgment, § 69).

Whether the interference with the right to respect for family life was
justified

6. At the outset, we would like to draw attention to some general
principles as they result from the Court’s case-law.

In cases concerning the placement of a child for adoption, which entails
the permanent severance of family ties, the best interests of the child are
paramount (see Johansen v. Norway,7 August 1996, § 78, Reports of
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Judgments and Decisions 1996-111; Kearns v. France, no. 35991/04, § 79,
10 January 2008; R. and H. v. the United Kingdom, no. 35348/06, §§ 73 and
81, 31 May 2011; and Y.C. v. the United Kingdom, no. 4547/10, § 134,
13 March 2012).

In identifying the child’s best interests in a particular case, two
considerations must be borne in mind: first, it is in the child’s best interests
that his ties with his family be maintained except in cases where the family
has proved particularly unfit; and second, it is in the child’s best interests to
ensure his development in a safe and secure environment (see Neulinger
and Shuruk v. Switzerland [GC], no. 41615/07, § 136, ECHR 2010; and
R. and H. v. the United Kingdom, cited above, §§ 73-74).

While it is not for the Court to substitute its own assessment for that of the
domestic courts with respect to measures concerning children, it must satisfy
itself that the decision-making process leading to the adoption ofsuch
measures by the domestic courts was fair and allowed those concerned to
present their case fully, and that the best interests of the child were defended
(see Neulinger and Shuruk, cited above, § 139, and X v. Latvia [GC], no.
27853/09, § 102, ECHR 2013). We consider that when assessing an
application for a child’s placement for adoption, the courts must not only
examine whether the removal of the child from the persons acting as his or
her parents would be in his or her best interests, but must also make a ruling
giving specific reasons in the light of the circumstances of the case (see,
mutatis mutandis, with respect to the decision on an application for a child’s
return under the Hague Convention on the Civil Aspects of International
Child Abduction, X v. Latvia, cited above, § 107).

7. In order to verify whether the interference with the applicants’ right to
respect for their family life, that is, the removal of the child from them, is
compatible with Article 8 of the Convention, it is important to note which
justification was actually given by the domestic authorities for the
interference in question.

In this respect, we note a significant difference between the reasons
given by the Campobasso Minors Court and the Campobasso Court ofAppeal.

The Minors Court, acting upon an application for urgent measures by the
Public Prosecutor, based its decision of 20 October 2011 on the need to
prevent an unlawful situation from continuing. The unlawfulness consisted in
the breach of two laws. Firstly, by bringing a baby to Italy and passing him
off as their own son, the applicants had blatantly infringed the provisions of
the Adoption Act (Law no. 184 of 4 May 1983) governing inter-country
adoption of children; in any event, the applicants had intentionally evaded the
provisions of that Law which provided that the intended adoptive parents had
to apply to an authorised body (section 31) and which provided for the
involvement of the Commission for Inter- country Adoption (section 38).
Secondly, in so far as the agreement entered
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into between the first applicant and the company Rosjurconsulting provided
for the delivery of the second applicant’s genetic material for the fertilisation
of another woman’s ovules, it was in breach on the ban on the use of assisted
reproductive technology of a heterologous type laid down by section 4 of the
Medically Assisted Reproduction Act (Law no. 40 of 19 February 2004).
The reaction to this unlawful situation was twofold: removal of the child from
the applicants and the child’s placement in an appropriate structure with a
view to identifying a suitable foster couple (see paragraph 37 of the present
judgment).

The Court of Appeal dismissed the applicants’ appeal on 28 February
2012, but on the basis of a different reasoning. It did not state that the
applicants had been in an unlawful situation and that there had been a need to
put an end to it. Rather, it held that the child was in a “state of abandonment”
in the sense of section 8 of Law no. 184 of 4 May 1983,since he did not
receive moral and physical care from his “natural family”. This state of
abandonment justified the measures taken by the Minors Court,which were
of an interlocutory and urgent nature. The Court of Appeal noted that these
measures were in line with what would appear to be the outcome of the
proceedings on the merits of the Public Prosecutor’s application, namely a
declaration to make the child eventually available for adoption (see paragraph
40 of the present judgment).

In our opinion, it is primarily, if not exclusively, the reasoning of the Court
of Appeal that should be taken into account when examining the justification
for the removal of the child from the applicants. Indeed, it is the Court of
Appeal that took the final decision, thereby substituting its reasons for those
of the Minors Court. Moreover, while the Minors Court first and foremost
disapproved the conduct of the applicants and therefore sanctionedthem, the
Court of Appeal started its analysis on the basis of an assessment of the
interests of the child, which is as such the correct approach in cases like the
present one (see paragraph 6 above).

Finally, we observe that the majority in their examination of the
justification of the interference do not explicitly refer to the decisions taken
by the courts in the proceedings relating to the applicants’ challenge against
the Registry Office’s refusal to enter the Russian birth certificate in the civil-
status register, in particular the judgment of the Court of Appeal of
Campobasso of 3 April 2013 (see paragraphs 47-48 of the present judgment).
For that reason, we will also refrain from including the reasoning of the latter
court in our analysis.

8. The first question to be examined is whether the interference, that is the
removal of the child from the applicants, was in accordance with the law.

Having regard to the reasons given by the Court of Appeal in its judgment
of 28 February 2012, we conclude that the removal was based on section 8 of
the Adoption Act, which provides that a minor can be declared
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available for adoption if he or she is in a state of abandonment in the sense
of being deprived of all emotional or material support from the parents or
the members of his or her family. Since the applicants were not considered
by the court to be the parents, the child was considered to be in a state of
abandonment, and therefore declared available for adoption.

We are aware that it is for the domestic courts to interpret and apply
domestic law (see paragraph 169 of the judgment). Nevertheless, we cannot
but express our surprise as to the finding that the child, who was cared for
by a couple that fully assumed the role of parents, was declared to be in a state
of “abandonment”. If the only reason for such a finding was that the
applicants were not, legally speaking, the parents, then we wonder whether
the domestic courts’ reasoning is not excessively formal, in a manner that is
incompatible with the requirements stemming from Article 8 of the
Convention in such cases (see paragraph 6 above).

We will not, however, develop this argument further. Even assuming that
the interference was in accordance with the law, it cannot, in our opinion, be
justified, for the reasons developed below.

9. The next question is whether the interference pursued a legitimate
aim.

We note that the Court of Appeal based its decision on the child’sremoval
on the state of abandonment in which the child allegedly found himself. It can
be argued that it thus took the impugned measure in order to protect “the
rights and freedoms of others”, namely the rights of the child.

The majority accept that the measure also pursued another aim, namely
that of “preventing disorder”. They, like the Chamber, refer to the fact that
the applicants’ conduct ran counter to the Adoption Act and the Italian
prohibition on heterologous artificial reproduction techniques (see paragraph
177 of the judgment). We respectfully disagree. It was only the Minors Court,
that is, the first-instance court, which relied on the parents’ unlawful conduct;
the Court of Appeal refrained from using the possibilityof declaring a child
available for adoption as a sanction against the applicants.

10. Finally, the question has to be answered whether the interference
was necessary, in a democratic society, in order to achieve the aim pursued.

We agree with the majority that this requirement implies, first, that the
reasons adduced to justify the impugned measure were relevant and sufficient
(see paragraph 179 of the judgment), and secondly, that the measure was
proportionate to the aim pursued or that a fair balance was struck between the
competing interests (see paragraph 181 of the judgment).

11. Our disagreement with the majority relates to the application of the
principles to the facts of the present case.

It is obvious that the assessment of the necessity condition dependslargely
on which specific legitimate aims are identified as those being pursued by the
relevant authorities. As indicated above, we believe that the
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Court of Appeal’s justification for the child’s removal was the situation of
that child. By contrast, the majority not only take into account the reasons
given by the Minors Court (the illegal situation created by the applicants), but
even, following the Government’s argument, consider the wider context of
the prohibition on surrogacy arrangements under Italian law (on the latter
point, see paragraph 203 of the judgment). We believe that the specific facts
of the present case, and in particular the judgments handed down by the
domestic authorities, do not warrant such a broad approach, in which
sensitive policy considerations may play an important role.

We do not intend to express any opinion on the prohibition of surrogacy
arrangements under Italian law. It is for the Italian legislature to state the
Italian policy on this matter. However, Italian law does not have
extraterritorial effects. Where a couple has managed to enter into a surrogacy
agreement abroad and to obtain from a mother living abroad a baby, which
subsequently is brought legally into Italy, it is the factualsituation in Italy
stemming from these earlier events in another country that should guide the
relevant Italian authorities in their reaction to that situation.In this respect, we
have some difficulty with the majority’s view that the legislature’s reasons
for prohibiting surrogacy arrangements are of relevance in respect of
measures taken to discourage Italian citizens from having recourse abroad to
practices which are forbidden on Italian territory (see paragraph 203 of the
judgment). In our opinion, the relevance of these reasons becomes less clear
when a situation has been created abroad which, as such, cannot have violated
Italian law. In this respect, it is also important to note that the situation created
by the applicants in Russia was initially recognised and formalised by the
Italian authorities through the consulate in Moscow (see paragraph 17 of the
judgment).

12. Whatever the reasons advanced to justify the removal of the child
from the applicants, we cannot agree with the majority’s conclusion that the
Italian courts struck a fair balance between the various interests at stake.

With respect to the public interests at stake, we have already explained
that, in our opinion, too much weight has been attached to the need to put an
end to an illegal situation (in view of the laws on inter-country child adoption
and on the use of assisted reproductive technology) and the need todiscourage
[talian citizens from having recourse abroad to practices which are forbidden
in Italy. These interests were simply not those that the Courtof Appeal
sought to pursue.

With respect to the interest of the child, we have already noted that we
are surprised by the characterisation given to the child’s situation as one of
being in a “state of abandonment”. At no point did the courts ask themselves
whether it would have been in the child’s interest to remain withthe persons
who had assumed the role of his parents. The removal wasbased on
purely legal grounds. Facts came into play only to assess whether the
consequences of the removal, once decided, would not be too harsh for
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the child. We consider that in these circumstances it cannot be said that the
domestic courts sufficiently addressed the impact that the removal would
have on the child’s well-being. This is a serious omission, given that any such
measure should take the best interest of the child into account (see paragraph
6 above).

With regard to the interests of the applicants, we believe that their interest
in continuing to develop their relationship with a child whose parents they
wished to be (see paragraph 211 of the judgment) has not been sufficiently
taken into account. This is particularly true for the MinorsCourt. We cannot
agree with the majority’s accommodating reference to that court’s
suggestion that the applicants were fulfilling a “narcissistic desire” or
“exorcising an individual or joint problem”, and to its doubts about the
applicants’ “genuine affective and educational abilities” and “instinct of
human solidarity” (see paragraph 207 of the judgment). We find that such
assessments were of a speculative nature and should not have guided the
Minors Court in its examination of the Public Prosecutor’s request for urgent
measures.

Apart from this treatment by the Minors Court, which seems to have been
corrected by the more neutral approach of the Court of Appeal, we would like
to recall that the applicants had been assessed as fit to adopt on7 December
2006, when they received the authorisation to adopt from the Minors Court
(see paragraph 10 of the judgment), and that a court-appointedteam of social
workers in a report of 18 May 2011 had found that the applicants cared for
the child “to the highest standards” (see paragraph 25 ofthe judgment). These
positive assessments were not contradicted on the basis of a serious
assessment of the best interests of the child, but rather swept away in the light
of more abstract and general considerations.

Moreover, as the majority admit, the courts did not address the impact
which the immediate and irreversible separation from the child would have
on the applicants (see paragraph 211 of the judgment). We find this aserious
shortcoming, which cannot be justified by the majority’s consideration that
the applicants’ conduct was illegal and their relationship with the child
precarious (ibid.). The mere fact that the domestic courts did not find it
necessary to discuss the impact on the applicants of the removalof a child
who was the specific subject of their parental projectdemonstrates, in our
opinion, that they were not really seeking to strike afair balance between
the applicants’ interests and any opposing interests, whatever these might
have been.

13. Having regard to the above, we are therefore, like the Chamber, not
convinced that the elements on which the courts relied in concluding that
the child ought to be removed from the applicants and taken into the care of
the social services were sufficient to conclude that these measures were not
disproportionate (see the judgment of the Chamber, § 86).
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In our opinion, it has not been shown that the Italian authorities struck the
fair balance that had to be maintained between the competing interests at
stake.
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